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EASTERN DISTRICT, MAY TERM, 1824” 


East’n District. 
May, 1824. 
ti Mina MONTAMAT §& WIFE vs. DEBON. 


Montamat & 


=" AppeEAL from the court of the first district. 


Deszon. 





omar 

If property, 
part of asucces- 
sion, be irregu- 
larly sold, and 
an action of 


Martin, J. delivered the opinion of the 
crt. The petition states, that in 1812, Mar- 
guerite Debon, now Mrs. Montamat, married 


warranty beS, B, i : i i 

grounded thefe. = 5. Cottin, now deceased ; who, during bis 

~ = action marriage, purchased a house and lot, on Royal- 
apper- . 

tain tothe court street, near Orleans, and made a donation of 

of ptobates. . 


-it to his then wife, who, independently of the 
title vestéd in her by the donation, was an 
owner. of one half thereof, as common in 
goods, with her said husband. On her be- 
coming a widow, in 1815, the defendant, her 
father, who was her said bushand’s*€xecutor, 
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the:parpdseg ofailmidigering 4 them, as hei.pro- 


ae on the preniis®s; as she supposed, for Easts 


May, 1824 
ww 





co 


> she then*Being | a “pigor. - ‘I 1816> she meets. 


martied Mbntafat, and under the anthorisa- 
tion” oftnet father, onstitutesl she premises as 
part of her:dowry—but they” remained in his 
possession, till ‘the following year, when at 
thérequest-6f Montemat, he surtendered them _ 
t6 "him, cwh8 continued in she enjoynent of 
themAill 1818, when thiaefendant wrongfully 
pessessed himself of ‘aind has ever since re- 
tained them. The petition concluded with a 
prayer that the-defendant might be*decreed to 
restore thé prétnises, account for the tent, and 
that they. might Mave further relief. 
The defendants pleaded the ggneral i issue. 
Guillot ahd "“Gorley filed a pétition of inter- 
vention, stating Their i interest ig the present 
suit—that-the premises* were especially mort- 
gagedte.them, according toa notarial act, an- 
nexed to’ their petitiomthat- Marguerite De- 
bon, new Mrs. Montaniat, one of the plaintiffs 
at het marriage with.Cottin, Brought no other 
property but her wearing apparel, end her fu- 
ture rights, in the-successions of her pavents, 
both of whom are still living; and that Cottin 
brought $30,000, and about three months after 
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CASES IN RHE SUPREME COURT 


ge ee purchased the. -premiffesy. -paying therefor. 


1824 


$10,000 at the timeof she salerand afterwards 


Mow ls made the donations fated in: yp te. petition-Athdt 


at his death: “Cuttin Mei witt pregnant with 
a child, who died a-few. houts Afterrhightth— 
and the widow pretended that.he shad iulferi., 
ted his father’s estate; anid traystninted i it coches, 
_ But V. V. Gotuin, the fathér of tye said J-B. 
* Gotyn, residing, in France; Sndtitutéa: a sit 
against the widow afd her father, Sxecujorof 
her said husband, clatthing” her 80n’s estate, 
alleging the posthumous child ‘to.shave been 
abortive, ‘aud had judgment,, -V. Sy, , Cottin - 
being thereby entitled to two-thitds'of his‘son’s 
estate, and’ the donation to™his widow -being 
reduced to a third of his estate, hier father, as 
“tontamenthsse executor, with: the consent, of 
both the plaintiffs, entered ito. a compromise 
with his attorney, accérding” to whieh the pre- 
mises were sold at auction, in. order taeffect a 
pastition, and the intervening parties became 
purchasers of them for #25 ,000;~ ang after- 
wards sold them to the defendapts, who-nfort- 
gaged them: to segure them théreby, and by 
other property, for endorsements.to the amount 
of $72,748... That Mrs. Montamat has re 
ceived from her father, executor of Ber first hus- 
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bady,.one-thied pat of the. estate, including race 
the, jacs—they prayed. leave, (o ifteryene, UA Aw 
and that,the'sale by. the defendants to them, — 


may bewecrted good"aild valid, ant the amen 
tiff’s quit + dismissed, © vee. ; 
‘Phedvfendant filed a supplemental auswer, 


stating that. at the time éf her marriage with 


Conn, yfe present Mrs, Mohtatnat brought no 
property, and daring | the marriage -Cottin 
bought the premises, and the donation‘he made 
of them fo her’ was»by law-reducible, “that he 


bequeathed go her one-third of his estate—that © 


be. died, leaving -her pregnant, but the child 
lived a few ‘hougs only.” N evertheless, she deem- 
ing, shat she “had acquized* by sucCession, the 
whale of ‘the: estate, it was delivered to her, 
and she afterwards married. “the petitioner, 
Montamat ; ; and V. LV. Cottin, father. of her 


first-busband, claimed the estate.on an-allega-— 


tion that the ehifd was an. abortive: one, ,and 
recovered two-thirds of the estate+rhat ~the 
premises, at Uottin’s déath were worttremore 
than oné-third of his*estate, andthe dondtion 
being rgdiyctble’thereto, the premises were, by 
eonsent of all parties, said. aos 
"Bheanswer cohcladéd with a prayer that the 
donation be réduced to onc-third of the vajue 
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a of ‘the estate, and that in the ~accoust to 


1824 


be «rendered, Before - the” Proper . jripunal, 


‘Morea by the defendant, as’ executor to.-Gottin, 


» US 


Dzzon. 


hte may.be-allowed alf the payments made to 
the plaintiffs on atcountof the estate. ~ ” 

The defendant, afterwards filed a netition, 
stating that V. ¥. Cortina instituted a buit 
against him, claiming | an.actount of "his testa» 
tor’s estate, on which a balance of gis, 000 
appeared in -favour of the “estate; which, 
ariong vthér items, was credited with $25,000, 
the proceeds of the_sale of the ‘premises 1iow 
claimed—whereupon; by. ‘a -eqmpromist and 
on the payment of #17,000, ‘the attorney of 
said V. V.Cottin “transferred to hie’ alk. said 
Cottin’s claim to two-thirds of his said son’s 
estate, the other third belonging to Mrs, Mon- 
tamat. The petifion, after stating the present 
suit, ‘cancluded witha prayer that the hieies of 
said V..V. Cottin, who is sitice.dead, — 
cited to defend himy&e.° -, -  ~ 

The heirs pleaded that they are subjects of 
the King -of *Frayce, and got. sueable in stlie 
courts-of the state--that they” aré pepeficiary 
heirs, and their ancesfor was 8040 his. sone | 
that the premises claimed are part of KB, 


_Cottin’s estate, and can only~be demanded 
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: before ihe ‘ours’ oF probates and’ -they de- eg 


dlihed “the jarisdiction of the “district -cOurt— | . 


that their aneestor, having sold his pagt.of the M 


succession’ only, warranted nothing” but his 
‘heirship—they pigaded.the general. issue, -the 
simulation of the gongtion—that there was a 
colmer-letter, whtel the widow ‘destroyed— 
that the-tlonation . was got registered==that® it 
Was j made‘in it fraud "of their arice$tor,- and ‘must 
be reihiiced—ethat tlre peritioners’ moét suffer a 
deduction. 6f their-shate of the debifs—that 
they approved: the sale of the premises. °°" 
The interyening persons, Guillotand Gundy, 


_ witharew-from-the-cases) + . 


The, plea to-thg-jurisdiction Wae~sustaindd ; 
the district court heing ef option tHht* the 
court of probates "had the exchasive cognizance 
gf the matter... The plaintiffs-appealed. ~~ 
“The - case made out*in’ the petition; is cer- 


tainly ene which is cognizable“in ‘courts of 
ordinary jurisdiction—a donation i alleged— | 


the possessiop of the-deferdant, invright of his 
daughter--she subsequent delivéty of the pre- 
mises to the.pléipgiffs, and the posteribr wrong- 
ful entry. _If these facts be. admitted’ or 
prov€n, the’ court of prohates cannot apply the 
remedy: * 


ONT AMAT: 
WIFE 
vs. 
Deon. 
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GASES“IN THE SUPREME‘COURT 
The: defendant pleaded the genertil isste; . 


—~. thus acknowledging the jurisdietion of the dist 


Monvamat & 


_ WIFE 
vs. 
Degon. 





teict court. ©. ges 

The intervening party admit foc donation, 
but allege that in order to effect’ 9 partition. be~ 
tween the widow and the heirs, ,the ‘premises 
were sold by mutual “censént,- parchasegl by 
this party,- dad. sold fa the defendant, who 
mortgaged - tient. The: petition ° concludes 
with a -prayer that? the: -sale may ‘be de- 
creed tobe good, andthe plainsiffy petition 
dismissed. . Dhere is as * yet, ne feature i in 1 the 
case; ‘that gives it the character of ane ofWhich 
the.courts of ordinary “jurisdiction tannokitake 
cognizance; for, ies ‘alone | can- — the 
pomiedy, pce 

‘Phe amended answer avers. Ps premises 
were sold, by .consent? ‘of *a.l,. and, alleges 
that the donation is excessive, and ought t foe 
reduced by thé court of ‘probatgs. 

~The-defendant’s petifion” alleges he pur- 
»chased the heir’s title~zthe sale of the: premi- 
ses, the courpromise Xc,, aud s.that’ the 
heirs may be cited to defendghem, er 

The amended anewer, , places the defendant 
hefore the court as yendee, and his petition, as 


assigace of the rights of the heiee, ~ 
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i: Cie puschased-the. premises at auction, .or tr 
site ade by consghtythe proof of ve 
facts, overfikowahe  plaincitial clai m—but a ; 






















tp delice dee nd Ply she obaracter of the me 
~ case, aitd does rot render ‘it one F prOparly cog- 


niadffie-beforé the cqurtiof pfebates: -_ 
.. If the prenifises anaue as art® ofs,the? estate, 


the pfice forkwhicd"Wiey 5 wete sold repfesents 
thething iinbthe hartds;of- the ¢ executor or heir ; 

- ani eviiyeguently Ule objects ‘diSposed of, bave 
ceased to aia ke’ a part: of the: ‘successions. elf 
qp (fie\contrary, the’ property did nd ‘belong 
to the gstates.thenethere i is nO grayasih whatower 
for giving. the probate court jurisdiction.» If 
the Opposivion; Sto ahe 3 Jurisdiction ofthe dis- 
triet Court “be founded: on alie-notion that the 
propetty-did belong’to the suecessivn, and was 
irregularly sold, byredson of Which there arises 
an action of wérranty.aigainst the héirs; this 
actidh of warranty, siipposing.it to exist, can- 

_ nob prevent the -ofdinary wibunals from taking 
cognizance of the,Suit ef ‘any person claiming 
in bis.own right. the thihg’ sold. Af it could, 
then the court ef. probates .would continue to 
have jurisdiction: in~all -actions. which might 
arise in‘Telation to land, or slaves, that once 
formed a part of a succession, of were sold ua- 
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OF THE-STATE OF LOUISIANA. 


ct. der its atithority.* This;in the eoprgt of ho 


great fiugtbet.of yoarsja woah! conifer SoH that - 
forisdicdoi ofall, ations: 


in regard fo tie” whidien ofc end eat pe” 


whe 


But there*is  diraltegatiot that” “the Tobit 
is extessive;. and ought to be redceth’ “If that 
be trie; “the FeduGtion dbght to"hgvebeén, and 
pethaps nfay Still -bé-aiade, itt "the -distribi- 
tion of the $25j000, whichr arg said-to Be the 
procéds of the sale. This-may; _and-ought to 
Have been done if a’ Sepatate’ action,” whieh 
dots not interfere with théapitesentt. * 

Of ‘all’the allegations of ‘the heixs,-two only 
demand our attention “Lt is urged the premi- 
ses ate part Of the “eayate, and “ought to. be 
claimed in the court af pfohates. - ‘The’ dona- 
tion miist be’.Fedueed, andthe plaincifis mast 
pay three parts of the-debts. © 

The premises art defanited~not from ‘the 
executor, but frofh atY alleged frespasser—if 
the wroogfubouster beshewg, the latter cannot 
present himself, ‘because the. pretiises- were’ 
once part of thé-estate of 2 deceased “persdn. © 
Spoliatus debet ante~ omni drestituiwi.. If the 
donation be excessive, and ought to be reducéd, 
this may be done, andwill not be’prevented ‘by 
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OF THE STATE OF LOUISIANA. 


hb court 06 ‘op dinar ye jurisdiction sexerciaing its EassaDinict 


‘legitimate authority on the complaint of the “L~— 
plaintiffs, * Montamar & 
: WIFE — 
‘“* The liability of Mrs. Montamat : for the ase 
‘debts of the estate, does ‘net affect the case ; it 
* 
appears" to us the district™court erred in de- 


clining the cognizance of the case. 






















It is therefore ordered, adjudged apd de- 

creed, that the-judgment be annulled, avoided 

~ and reversed, the plea to*the jurisdiction over- 

ruled, and the case remanded with directions 

to the court to proceed therein according to 

law, and it is ordered that the defendant and 
tho heirs pay costs in this court. | 


F Derbigny: for thee plaintiffs, Manon for 
' the defendant. » 








LUNSFORD ¥i. COQUILLON: 


Appeal from the,court df the third distict. If the owner 


of a te Fe 
' move’ he 
Martin, J. “Uclivered the opinion of the Kentucny to 


court, The plaintiff alleges she.is a:-free wo- > anl — 
man and the defendant wrongfully detains her ipeo fact. am 
in slavery. The issue liberu vel non has been 
found i@ her favour, and the plaintiff appealed, 


VOL. Uh. (N.S : 
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| Reape Dials She doesnot petond ghar: she was bora 





1 q 
peng free, and it is'‘admitted that, if she still be « a 
nad slave, the defendant derives a title to her im* a 


Coquiitos. mediately froth’ @ person ‘who "was once her" 










owner. But she alleges that some years agoy q 
_ her then owner remaved ffom Kentucky into 7 
Ohio, with the intention of residitig there, a 
taking her thither as a \ part of his:family. ‘Fhat -— 
the constitution of Ohio provides, that ‘there 
~ shall be neither slavery nor involuntary servis 
tude, in the state ;” that she resided for seve~ — . 
ral. years in this man’s family, in Ohio, con- 
tinuing to serve him as before—that, having 
made an attempt to assert her freedqm, he de- 
feated it by-her fercible removal into Kentucky, 
from whence she was brought back into Ohio, 
and afterwards into Louisiana.. 
‘Her counsel urges that, as the constitution 
of Ohio does not alfow slavery. in the state, 
her emancipation or.fréedom was the inevita- 
ble and immediate consequence of the act of 
‘her former ‘owner, in remdving her (With the 
intention’ of residing;) in ‘Oli6 + that, as’ she 
was a free woman there;‘she must be nl? so 
_overy where. ” | 
The relation of owner audslave is; in ‘the 
States of thig union, in whieh it has aslegal'ex- 
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“siatencey® creature of the municipal law. Al- BastnsDiaty : it 


though, -peshaps, in:nohe: ofthem ‘em statute “en 
introducing it as to the blacks can be produced, — 


it_is believed that, in all: statutes were-passed Coqurttor. 


for regulating and dissolving: it. - The issue of 
a female slave is held to be born in the condi- 
tion of the mother, the: maxim of the Roman 







‘law, partus sequitur-ventrem, being universally . 


recognized. Indians taken captives ‘in war, 
have been declared slaves, and the absolute 
property of the captor ; and a kind of tempo- 
rary slavery has -been made the doom of per- 
sons of color guilty of certain breaches of the 
law. 2 Martin’s revisal of N.C: Laws. ©2 
Martin’s digest of the laws of Louisiana, 102, 
In most of the states recognizing slavery, laws 
have pecn passed to authorise, regulate, or 
check the emancipation of slaves. In some, 
as in Pénnsylvania, laws have been made to 
abolish or modify slavery. 

The right of a state to pass laws dieaolying 
the relation of master and servant, is‘ recog _ 
nized. in the constitution of the United States, 
by a very forcible: implication. This instra< 
ment feclares that-no person held’to service or 
labour in one state, under the laws thereof, 
escaping into another, shall, in consequence 
of anyjlaw or regulation thereof, he discharged 
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kim, (if the slave can have a domaicil other 
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* EastDintot from such, service or labour. ° Hence t the: ime. 


plication ‘is strong, that such personsy who do 
not escape, but whose owners volwtarily 
bring, may be discharged by the-laws or regu- 
lations of the state, in which they are’ so 
brought. For if this could not be, to what use 


- would be the prohibition ? 


The counsel ‘for the plaintiff presuming 
that he has thus shewn the right of states to dis- 
solve the relation of owner and slave, in other 
cases than the excepted one, contends that the 
state of Ohig having forbidden its existence, 
the relation is, ipso facto, dissolved, when 
owners of slaves, in other states, come with 
such slaves into Ohio, with the intention of 
residing there. The words, used by the framers 
of the constitution, being the most forcible 
ones to express the idea that every one in the 
state should be free. a 

Itis urged that, if the relation of owner and 
slave, is a creature of the municipal Jaw, ‘in 
these states, and may be regulated, modified, 
and dissolved by it, it follows, that when dis- 
solved, according tu the law of the domicil of 
the owner and of the slave who live3-with 
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thanshis owner’s,) it raust-be considered eyery Paint 
2am, as having legally ceased.to exist... . = Coy, 
__.'Ehe converse of the proposition is.certdinly pumas 
sani An Indian captive, redueed to slavery Chabria. 
under the laws of North Carolina, and.aco- 
lored* man under those .of Louisiana, would 
be considered as the property of the captor.or 
purchaser, in every state in the union in which - 
the lavery of Indians or negroes is allowed.., 
_ So slaves legally emancipated, according, to 
the law of the domicil of the owner, would, be 
be supported in. the gprveen of their free- 
dom. * ss 4 
So the incipient right to freedom of the issuc 
of a female slave, registered according to the 
laws of Pennsylvania, would prevail in Ken- © 
tucky, notwithstanding her removal to the lat- 
ter state.— Bibb. , , 
Qualitates personales certo loco alicui jare 
impr@ssas ubique circumferi et personam co- 
mitari, cum hog effectu ut ubivis locorum, eo 
jure quo tales personze alibi gaudcrint yel-sub- 
jesti sunt fruentur et subjiciantur.. 2-Huberus 
“B41, de conf. legum. a HS 
But the plaiatiff’s. counsel says the constitu-— 
tion of Ohio did not, on her removaly épso 
gfacto vest freedom on her, but conferred only 
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Retoiaiet the right.of procuring it to be decreed by. the 


w~~w tribunals of that state. 
Lunsrorp 
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That the provision, being a penal one, cogs 


Coquitron. not to be enforced by the courts of other 


states. ; 
That the acquisition of freedom by the 


plaintiff, or what is the same thing, the for- . 


feiture of the owner’s right, cannot be incidens 
tally pronounced, and cannot he decreed, ex 
cept by a. judgment in a suit against him, 
whose right is to be destroyed. 

Had the framers of,the constitution of Ohio 
intended that slavery night exist in that state, 
in the persons who might be removed thither, 
until certain formalities shoulc be complied 
with, they would have used different words. 
It would be idle for a court to decree that there- 
after slavery cannot exist in A. B., when the 
constitution proclaims that it exists in no one, 
in the state. : * 

. The article of the constitution is not a pe- 
nal one, and denountes no forfeiture. 

Penalty and forfeiture essentially presup- 
pose the omission of an act commanded, or 
the commission of one forbidden. © 

The article does neither command nor for- 


hid any act, It warns owiiers- of slaves in 


































































OF THE STATE OF LOUISIANA. 


Jeave them behind, if they are net iatended to 
be ‘emancipated, and promises emancipation to 
all slaves brought in, or permitted to come in, 
on their master’s entering the state with the 
view of fixing their domicil in Ohio. 

A penalty or forfeiture cannot be decreed 
without a prosecution and convictign, and must 
ordinarily be sued for within a cil? period. 

In almost every case of removal, the conse- 
quences of it are acknowledged and submitted 
to. How then is the new citizen of Ohio to 
be prosecuted, and of what is he to be con- 
victed ? | 

Should a citizen of a neighbouring state, 
where emancipation may be forbidden, re- 
stricted, or attended with expense, consent to 


407 
other states, removing into Ohio, to sell or Easi’m District 


’ 
a ae 
LunsFrorp 
v8. 
CoauiLton, 


allow a slave to go and enjoy his freedom in © 


Ohio, is the grateful slave to arrest and prose- 
cute his former owner, the first time he acci- 


dentally comes to Ciucinnati—and if he never 


come and as no forfeiture cannot be decreed 
without the defendant being brought in, df at 
least cited—will slavery, in spite of the con- 
stitution, exist in Ohio, until the former owner 
comes into that state, and be served with 
process ? 
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EataDinit, If the frcitess of the former slave be a for. - 
ye feiture, which is to be decreedtwen'action) 
ae —€ and the owner die before he-is' sued—so that — 
hy Coquutes. the pretended offence die ae ie _— ft 

exist for ever in Ohio ? . 
We conclude that the stiaitoatbea of the “9 
state Ohio emancipates, ipse facto, such | 
slaves whggé owners removethem into that 
state, witiibe: intention of residing there—that 
the plaintiff having been voluntarily remeved — 
into that state, by her then owner, the latter 
submitted himself, with every member'of his 
family, white‘and black, and every part of the — 
7 _ property brought with him, to the opérations. ~ 
} of the constitution. and laws of the-state; and 
f that, as according to them slavery could not 
f Are exist in his house slavery did not exist there, 
and the plaintiff was accordingly as effectually _ 
‘emancipated, by ‘the -operation of the consti- 
tution, as if by the act and deed of her former 
owner—that she could not be free in one state, 
and a slave in another; that her freedom was 
‘not impaired by his forcibly removing her into 
Kentucky to defeat: her attempt to assert her 
freedom, nor by her‘subsequent femoval, volun> ~ 
: tary or forced; into this'state. 
| This opinion is in conformity with that of 
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the court of appeals of Virginia. Bibb. 2 Mar- East'oDistrict. 
May, 1824. 
J shall, 467. ee 
74 It can work injury to.no one—for the princi- Lusaneep, | 
2 ple acts only on. the willing, and volenti non Coqutivons 
a Jit injuria. . 
The plaintiff's counepl dees Jaid great stress 
on the former owner of ithe plaintiff removing 
into Ohio, with the intention of settling, and it 
is this circumstance which governs. the case. 
In the,decision of the court of appeals. of Ken- 
tucky, it is expressly said that slaves attending 
their. masters sojourning in, or travelling to 
Ohio, are not thereby emancipated—as this 
point has no bearing on the present case, it is 
useless to consider it. 



















It is thetefore ordered, adjudged and de-— 
creed, that the judgment be affirmed, with 
costs. 


Hennenfor the plaintiff, Denis for the de- 
fendant. 
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East’n District. . ’ 
May, 1824. HYDE & AL. vs. LOUIS. STATE INS, CO. 
SS and 
— ApreaL from the court of the-first district, . 


Lours. STATE " i 
Ixs, Co. Porter, J. delivered the opinion of the court. 
WB emaaearm onto 


The insured Lhis is an action on a policy of insurance, 


may in all cases 
abeadon os for executed by the defendants on the steam- 


setae in ONE Alabama, by which they insured her 


sured has been against the ordinary risk forthe space of twelve - 


— halfmonths. The petitioners state that after making 
Whether th the the insurance, and before the expiration, of 

isu may 

vbandon where the time therein mentioned, the boat proceeded 


there has not 
been a total ON. her voyage, and while so proceeding, by 


Ross, in case the ° 
insurer will not Feasom of excessive fogs arid through the perils 


undertake to . 
ss wah of the river, ran foul of another. steamboat, 


sel? uere. . . 
Sats re. and was wholly lost, and has been ever since 

rer cannot abandoned to the insurers, of all of which they 

claim this right, ; 

if be abandons have had notice, and have thereby became lia- 
ithout calli : en . 

vitihe insurer Dle to pay the sum insured, viz. six thousand 


to — thore dollars. 
ira ship be- The defendants in their answer, admit the 


comes unnavi- 
gable nancags execution of the policy, but aver that the bull 
the insurers are of the buat at the time of the execution thereof, 
not responsible. 

If the injury WaS not sound or seaworthy—that she was not 


which the ves- 4 z ‘i . 
sel has sustain- lost by the perils and risk insured against, but 


d, b h th t . > 
Che vaceundand BY the fault and negligence of the master. 


decayed parts . 
decayed par, 2 these issues the cause was, by consent, 


gannot be used submitted to a special jury in the court below, 
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who found a verdict for the plaintiff for the Basta District. 
whole sum insured. The defendants appealed: . kes 


Tlie two questions to. which the argument of en 
counsel has been principally directed in this Loow. & — 
court, are the seaworthiness of the boat at the-— ages 
time of insurance, and the right of the insured accident, with- 
under the circumstances of the case, to aban- -_ tohaif the 
don. The first is one of fact alone, and 8 sured ay sbans 
number of witnesses were heard in support of P eucth iki 
the allegations of each of the parties. We ive the injury 


from one of the 
have perused their testimony with a great deal cate. lanai 


of care, and though we do think that the weight against, will re- 
place her in the-_ 


of it is in favour of the appellants, yet we do not same. situation 

feel, tha: it sufficientiy preponderates on that = oatter baa 

side, to authorise us to set aside averdict, which _—_ m4 
an intelligent jury has pronounced : more par- 42 | 
ticularly when the evidence was so contradic- 

tory. This part of the case disposed of, we 

come to the other and more difficalt part of it ; 

ramely, whether the injury which the boat re- 

ceived, was such, as authorised the plaintiffs.to- 

abandon her. The general rule on this sub- 
ject is, that the assured mey abandon in,all 
cases where the object insured has been da- 
maged to the amount of half its value ;, this 


being considered a total loss in the s sense in 
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Hype & ar. 
vs. 
Louis. 
Ins. Co. 
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- East'a ng which these words are used in the law of in- 


surance. 


Before examining the evidence, it is necessary a 
STaTE to consider a question raised by the counsel for 


the appellees, It has been contended by him, 
that even supposing the damage done to the 
boat, was not such as authorised an abandon- 
ment, the appellants cannot claim the benefit 
of the objection; because they did not offer at 
once, to pay all the expenses necessary to put 


the vessel in the same situation, in which she. 


was previous to receiving the injury. We have 
looked into the authorities, to which we were 
referred in argument, in support of this position, 
and some other that our own researches have 
since furnished us with. We find it laid down 
by Marshall and Parke, on the authority of 
Lord Mansfield, that if the voyage be lost, or 
not worth prosecuting—if the salvage be high 


— if further expense be necessary—if the insu- ’ 


rer will not at all events undertake to pay 


that expense—the insured may abandon. Such — 


general expressions afford great latitude for 
construction, and we accordingly find that 
those whose duty it has been to act on them, 
and apply them, are by no means agrced as to 
their true import. Some thinking that where 
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there is even a technical total loss, the assurer Paaterict- 


can discharge himself from accepting the aban- CA, 
Hype & at. 


donment, by engaging to pay all the expenses, 
necessary to replace the ship in the same situa- 
tion, she was previous to the accident. This 
opinion is combated, and apparently on strong 
grounds, by others, who contend that the offer 


canmet defeat an indisputedly vested right. . 


Which of these opinions we should adopt, it is 
not incumbent on us at this time to say, neither 


_ do we find it necessary to enter into another 


question, on which the courts are not all of the 
game opinion: whether the refusal of the in- 
surer to advance money to defray the expense, 
will in any case turn a a partial loss into a to- 
tal loss. 6 Massachusetts, 284.. 2 Marshall, 562, 


in note 5. Sergeant & Rawle, 509. 1 Conn. . 


Rep. 307. Philips on Insurance, 406. 
We say we find it unnecessary to enter into 


. these questions: because the facts in the in- 


stance now before.us do not require us to do 
so.—admitting, that a demand and refusal to 
furnish money sufficient for the necessary re- 
pairs authorise the assured, in case of @ par- 
tial loss, to abandon, no such demand or refu- 
sal has been proved here. he plaintiffs 
commenced by abandoning, and deprived the 


Lovtis. STATE 
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East'a District. Jefendants. of an opportunity of discharging 


May, 1824. 
ae 
Hype & at, 
v8. 
Lous. Stats 
Ins. Co. 


themselves, py advancing the money, or becom- . 
ing responsible for the expenses. If the loss. 
were only partial at the time the abandonment 
was made, the insured had no right to resort 
to that step ; and it would be a most extraordi- 
nary doctrine to hold, that a subsequent failure 
of the insurer to do something inco#Sistent 
with the right set up by the insured, should be 
held to render an act valid, which was not so 
at the time it wasmade. Independent of therea- 
son of the thing, the right given in the autho- 
rities relied on, justifies this construction. The 
words are, ‘If Ahe insurer will not.undertake 
to pay the expenses,—the insured may aban- 
dou.” This language implies most clearly that 
the abandonment must follow, and canmet pre- 


cede the refusal ; because if the insurer did un- «~ 


dertake to pay.the expenses, the insured could 
not abandon. In the case before us, the alter- 
native of making the gt taking the 
boat, was not presented to the defendants. 
The plaintiffs took on themselves to consider 
the loss as a total one, and their right must be 
now tested by a reference to the state of things 
which existed at the time they resorted to this 
measure. 
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With this. explanation. of our. views of the Eastin Districts 
‘Jaw, we proceed to an examination whether): ~~ 
the injury sustained by the boat,was.equal in "= *4- 

amount to the ore half.of her value. The Lous. Stare 
great. difficulty i in. arriving at: a. correct. conclu. 
sion: on. the point, arises from three different: 
facts, which we find-clearly. established: by, the: 
testimony. first, that at the time: she was 
abandoned, the cost.of: repairing, would have 
been mpre than She was worth, Second, that 
the damage she sustained from running foul of 
theeNatchez, did not amount: to. more than 
$1400. And third, that if the boat had.met 
with no accident, she might have run in the 
state she was, for eighteen months,. On these. - 
facts it is contended by the insurers, that all 
they had to do, was to repair the damage she 
actually sustained ; and that if from any other 
cause, She was not worth repairing, the fault 
was ih the boat, and they are not responsible 
for it. On the other side, it is urged that the 
two facts of her being able to run eighteen 
~ months, had she not met with this injury, and 
the amount it would have cost to repair. her, 
shew conclusively, that it was owing to the ac- 
cident these repairs were necessary ; and that. 
the insured was deprived of the. use. of his 


-- 
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" Eaat'n District. boat, for the space of time nee? in hae: 
wae policy. 





Louis. wi 










We apprehend the rile to be, that in case an 
injury is received by an old and ‘decayed ves: 
. sel, which, independent of the accident, might. 
have run for some tite; if the repairs cannot | 
be put“on her in such a manner, that the un- 
sound part can be used as formerly, without an 
expense on both, equal to-the one half of the 
value, or in other words, wheh the ipjury 
which the insufers are obliged to make good, - 
is the cause of the decayed parts requiring ré& 
pairsthat then -the insured may abandon, 
But if repairing the injury, which has arisen 
from one of the perils insured against, will re- 
place her in the same situation she was in be- 
fore, no matter how unsound all the other — 
parts may be, then the insured should not have 
this right ; for all that they can ask is,.that the 
boat should be placed in statu quo. We can 
find no elementary writer by whom, nor ad- 
judged case wherein, the principle just stated 
is laid down; but we think it. the common 
serise of the matter, and that it approaches 
elosely doing justice to beth parties, 

A case arose in the state of New-York, and 
was decided there, in which a different rule 
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was recognized. “#Phe facts in that case appear East’n District: 


May, 1824. 


to have been, that the vessel at the timeof QGv~w 


sailing was staunch and sound, buggghat her 


Hype & at. 


_bottom'was worm eaten. She was conipelled 7s. Cr47® 


to put into Kingston in a.damaged sta where 
in the opinion of those who made a pa of 


her, it Would have cost more than her Falue to 
repair her ; she was accordingly sold, and the 
assured abandoned to the underwriters. On 
the trial a question was made, whether the re- 
- pairs rendered necessary on account of the 
vessel being worm eaten, should be included in 
the estimate of the expense of repairs, by 
which te loss should be deteraiined to be par- 
tial, or total. 

The jury were told “ that it i in calculating 
ihe repairs, they believed that any were ne- 
cessaryon account of injuries received from 
worms prior tothe vessel’s sailing, the expense 
of suclisrepairs should mbt be included im the 
estimate. The supreine court held this direc- 
tion wrong, and they said, ‘if the ship be in- 
jured,the repairs being rendered neceessary 
by a peril insured against, they ought to be 
made wit! y apy other examination as to her 
an late, except to determine the fact 
of her being seaworthy. We adopt as a gene- 
Vor. u.(n.s-) 53 











East’n District. 


Lovrs. Srare 
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ral rule, that if the old injusies are not such eg 
to render the vessel innavigable, no deduction 
is to begmade on that account from the cost of 
repairs. 2 Caines, 85. : 
The latest writer we have on Mmsurance ob.” 
serves, This case Cannot mean that if a ship 
strike®a rock, and break some of her plaiks | 
and timbers, the“insurers are liable to pay’ not 
only for the repairs of such damage, but also 
for repairing or replacing other parts of the 
ship which may have been worn out or. have 
decayed, either before or subsequent to the 
eommencement of the risk.” Phillips on Insu- 
rance, 406. Whether the case meaps that or 
not, we cannot say ; but if it does, we tan say, 
that we cannot accede to it. For if the un- 
aerwriters be responsible for any defect that 
may exist in the ship independent of those oc- 
casioned by the accident, thempit would follow 
that if the insured had hauled, the. vesse) up 
without any such accident, and discovered 
that she was decayed and rotten, they could 
have called on the assurers to repair.the injury 
which time had produced upon her Now 
this appears to us, not to pe one of the risks 
insuged against. ‘There are “sO bécveral ex- 
pressions to be found in the books; which go te 
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supportt he doctrine, that it is sufficient if. the Basta Dist. 


vessel be seaworthy at’ the the time of insu- 


rance. Parke, 288. Marshull; \65@And Parke Ho at. 
states, after quoting some dicta of Lord Mans- Loon. Stars 


field’s, *« that if it can be made to appear that 
the decay to which the loss is attributableg.did 
not @@mmence till a period subsequent to 
thefhsurance, as she was seaworthy atthe time, 


“the underwriters. i is presumed,’ will be tia- 


ble.” Parke, 289. If by these remarks, the 
writer means, that such is the law as betweea 
the shippers of goods’on board the vessel, and 
the fifsurers, the equity of it,at least, c&> be 
conceived; but if he is to be understood as 
laying down the rule as applicable to a case 
between the.owner and the underwriter, the 
justice of it is by no means so apparent; for 
the injury does not proceed from any peril of 
the sea, but from an inherent defect in the 
thing itself. And the law is still more doubt- 
ful, for no such risk is insured in the policy. 
In other parts of his work however, this author 
seenis to recognize the rule as we understand 
it. 288 & 306. Marshall states that itis a well 
established principle, on which all the writers 
agree, that if a ship become innavigabie from 
age and rottenness, the insurers are not respon- 
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- Eastin District: sible’;; and in support of this assertion, he 
ela 1884 quotes’ Traga, Valin, Pothier, and Casaregis. 
Hrow Sse 1 Condy’s Marshall, 156 §} 157. peemts on 

Loose Sears Insurance, 246, 251. 


We conclude therefore that the underwriters 
are not obliged to make good the decayed: and 
rotten parts. of a vessel, unless the aecident 
which happens within the peril insured agathst, 
is of such a nature, as will not admit of repairs 


being placed on her, sv that the decayed and 


rotten parts can be used as formerly. 

It now only remains*to apply these pri of 
ple=to this case.. We: have it proved’ ® 
satisfaction, that the damage which the aes 
suffered in running foul of the Natchez, did 
not equal one half of the value insurec. ‘Phe 
contract of insurance being one of indemnity, © 
the assured, in justice, should not recover more 
than the sum necessary, to repair the ipjury 
which the accident occasioned. But in sup- 
portoftbe demand for the whole amount men- 
tioned in the policy, they rely onthe circum-. 
stance that it would have required $10,000 to 
put the vessel in proper repair. Thismust 
necessarily mean, not such repairs as were ren- 
dered necessary by the accident, for it is ‘in 
proof that $1400 would have paid for them, but 
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such as resulted from,the unsound and decayed Eeate Diet. 
state of the. boat, and for these, dbwe; have eet 
already stated, the insurers: are-not responsi - et asin 
ble. There is no evidence that the injury.done Lous. Brine 
by the accident was the. cause of the vessel. 
‘being. condemned ; on the contrary, it is .ex- 
pressly stated that this condemnation was 
owing to her rottenness. And on the whole, 
we are satisfied that there was not that total 
loss; resulting from any of the perils covered 
by the policy, which authorised the-insured to 


abandon. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, that this 
¢ause be semanded for a new trial, and-that 


the appellces pay the costs of this 3 appeal. 


Lavermore forthe plaiatifis, Eustis for the — 
defendants. 
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East’n District. ; . 
May, 1324. HERYANDEZ & AL. vs. MONTGOMERY. 


Hiuxaxorz © APPEAL from the court of the first district. 
War. . 
” Porter, J.’ delivered the opinion of the 


Mon reomery. 
court. This action is brought against the de- 


An injured ° 
person _ may fendant, as one of the sureties of the late Mi- 
bring suit, in = . 
his own name, chael Reynolds, marshal of the Louisiana dis- 





on a marshalls ~ 34  #e Pr 
bond. trict. The bond is in the penal sum of twetty 


It i b ° e . 
of the wetae thousand dollars, with the following condi- 


of the bond, not »s. . 66 i i ra, 
tohavethe pro. Won: “* That whereas the said Michael Rey 


peti pe nolds was, on the 17th day of January 1815, 
dered to be sold, inte , issi i 
— appoinies wee commissioned by the president 
A person ov of the United. States, to the office of marshal 
whom the law , ' is ox « . 
impo-es a duty,in and for the Louisiana district, and being 


cannot e ° : : 
his sashes on desirous to enter upon the duties of said office. 


he fas not ask. Now if the said Michael Reynolds, and such 


Se deputies as he minlgegpotes nds him, shall 
does not run well and faithfully fullil the duties of said office 
ag aunsthim who ™ 


cannot sue. according to law, then this obligation to be 
null and void, or else to remain in full force 
and virtue.”. 

The breach assigned by the plaintiff is, that 
in a certein suit pending in the distiict court 
for the Louisiana district, in which they were 
libellants, and in which judgment was finally 
rendered in their favear, the vessel and cargo 
libelled were ordered to be sold by.the mar- 
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shal, and the proceeds thereof held subject to ee 
the order of the court, That a sale-.wasac- wra-~w, 
cordingly made, and a sum of $7548 14 re- eae 
ceived, and that only a part, viz. $4421 14 

has been paid by the said Reynolds, leaving a 

balance of three thousand one hundred and 
twenty-six do.lars with interest and. costs, 

which he has failed to pay over... . 

_ To the petition containing this averment, the 
defendant pleaded. First, the general issue. 
Second, that the bond was given to the United 
States, and that the present plaintiffs have no 
right to claim the benefit thereof Third, that 
the plainuffs, by their own act, ‘released the 
principal in the bond, and his sureties, from 
all responsibility thereof; and -itija supple- 
mental answer, he pleaded that six years had 
elapsed since the alleged breach, and the action 
was barred by prescription. To this answer, 
the plaintiffs filed what is in effect a replica- « 
tion: but which is called on the record, a sup- 
plemeatal petition ; wlitrein he states, (Hat an 
appeal was taken from the judgment of the 
district eourt, and that the final decree” of the 
supreme court of the United States,. affirming 
said judgment, was not rendered until Febraa- 
ry in the year 1819, 


Pe lie 
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| “Sa. There was a verdict for the plaintiffs in the 
~~ court below, and judgment in pursuance there- 
HEBANDEZ of The defendant appealed. The first ques- 
tion to be examined is, whether the plaintiffs 
have any right to sue on this bond; which, 
‘accordiiig to the terms of it, is made payable to 
the United States. On this subject, a refe- 
rence to the different acts of congress is suffi- 
cient to establish the affirmative of the propo- 
sition. The act of 1789, commonly called the 
judiciary act, provides, that the marshal, before 
he enters on the duties of his office, shall be- 
come bound for the faithful performance of the 
same, by himself, and py his deputies, to the 
United States. The act of 1806, entitled “an 
act relatifg to bonds given by marshals ;” de- 
clares, that the bond heretofore given, or which 
may hereafter be given, by the marshal of any 
district, shall be filed and recorded in-the office 
of the clerk of the district or circuit court 
Sitting within the district; and « that it shall 
be lawful, in case of the breach of the condi- 
tion of such bond, for any’ person, persons, or 
body politic, tHereby injured; to institute a 
‘suit upon such bond, in the name, and for the 
sole use of such party.” Ingersoll’s Digest, 
375, no. 25. Ibid 402, no, 87. 


vs. 
MontGomery. 
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right which the plaintiffs exercise here, that 
without commenting.on them, we pass to the 
consideration of the other questions raised in 
the cause, and io doing so, the first objection 
we meet is, that the act which is mentioned as 
a breach of the bond on which-the defendant 
is sued, is not in truth such. In support of 
this, the counsel for the appellant referred to 
the act off congress which provides for the ap- 
pointment of marshals, and in which their duty 
is stated tosbe, ‘to attend the district and cir- 
cuit courts when sitting therein ; and to exe- 
cute throughout the district, all lawful pre- 
cepts directed to. them.” This statute itis 
said, must be construed strictly —that the eure- 
ties are not responsible for the non-perfor- 
mance of any other duty but those expressed 
in.the law ; namely, a failure to execute the 
- precept of the court: and tHat the one which 
is alleged here, is not such ; but a failure todo 
something growing,put of the execution of the 
* precept directed to the marshal. 

It is quite true, as this argument assumes, 
that the defendant cannot be made responsible 
for tie rfon-performance by the marshal, of 
acts other than those prescribed to him by the 
VoL. 11. (N. 8.) 54 





iene bite 7 mae ii 
.These provisions confer so explicitly, the natin Ditsiot. 


ay, 1S 
HERNANDEZ 
& Av. 


ve. 
Mont@omenry. 
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East'o Dipti: statute. - But we are very clear iu the opinion, 


May, 182 
ihe 
HERNANDEZ 
& aL. 


i v8. 
MonTGOMERY. 


that the act charged here is a breach of the 
obligation; and that it is'so, because the per- 
son for whom the defendant became bound, 
did not obey the precept of the court. The 
order directed in this instance to the officer, 
was not merely to proceed and sell the vessel 
and cargo libelled; but to sell the same, and 
that the proceeds should be held subject to the 
order of the court. Now it was only obeying 
this precept in part, to sell, and not to have 
the proceeds subject to the use of ‘the tribunal 
by whom this decree was made; and it was 
disobeying in that part, without which every 
thing that preceded was vain and useless. It 
would lead us to the conclusion, that the du- 
ties of an officer to whom an execution was 


. intrusted, ended with his selling the property, 


and that it was no violation of its commands 
to keep, and conVert to his own use, the money 
arising from it. 

The next ground of opposition-to the ptait- 
tiffs’ right-of recovery is, that there was no 
breach of duty by the marshal, until after he 
went out of office: that he was directed to 
hold the proceeds subject to the furtheF order 
of the court, and that there was no default 
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until that order was made, and he failed to mayan 

comply with it. : arte 
‘It would not be doing justice to this-part Henwasee 

of the defendant’s case, to consider this propo- y,. coxeny! 

sition alone, and without bringing into view 

at the same time, another argument whith he 

urged with it, and which was this: That if the 

position which he assumed, with regard to the 

time, when the breach of duty by. the marshal 

took place, was unsound :—if, instead of *de- 

pending upon a further order of the court, it 

took place the moment the money*was re- 

ceived, that then the plaintiffs must equally 

« fail; because they have not commenced their 

action within the time prescribed by the act of 

congress for bringing suits. on instruments of 

this kind. Both these propositions, it was con- 

tended, cold not be wrong ; for the desftuc 

tion of one, necessarily established the other ‘ 

_ achoice of either was therefore presented. to 

the appellees, and it was said let them chogse 

as they might, their action was. lost. 
This position, which was sustained on the 

argument of the cause, with remarkable force, 

made a considerable impression on Gs at the 

time it was offered, and has since received our 

most serious consideration ;_.notwithstanding 
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, Eant'oDistrict its apparent conclusiveness, we are of opinion 


May, 18 
a tad 
~~ 


VS. 
MontTGoMERY. 


that itis unsound, and we proceed to state the 
reasons for that opinion. 

The first step in the enquiry, is to ascertain 
when the breach of duty was committed by 


_ the marshal. The decrees under which the» 


money now sued for, came into his hands, was 
made on the 9th and 10th of June 1817; that 
of the former being in relation to the cargo, 
and the Jatter to the vessel. The language 
used in both is the same—that the property be 
suld, and the proceeds held subject to the fur- 
ther order of the court. This it is conteuded, 
authorised the marshal to hold them in his* 
hands, until a further direction was given by 
the court respecting them. But in our opi- 
nion, the marshal had no such right. An act 
of “congress passed in the month of March 
preceding this tragsaction, and then in force, - 
prescribed, ‘¢ that all monies which shall here- 
after be paid into said court, or received by the 
officers thereof, in cases pending therein, shall 
be immediately deposited in the branch bank 
within the district, if there be one ; otherwise 
in somé incorporated: state bank within the 
district, in the name, and to the credit of the 


court.” This law,'the officer for whom the 
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defendant became security did not comply ee i ich 
with, and the moment he violated it, he com- VU~-~y 
mitted a breach of duty for which He was re- H=ssanpxs 
sponsible. The order made in relation to the 
Sale, did not excusc a compliance with the 
law: it directed the proceeds to be held sub- 
" ject to the order of the court—that is, held in 
the manner pointed out by the statute, by be- 
ing deposited in the bank; no other constrnc- 
‘tion can be given to the order, unless.we sup- 
posed an intention in the court to violate its 
duty, by disregarding and disobeying the law, 
which prescribed the manner such proceeds 
should be held: Ingersoll’s Digest, 418. 
It was strongly urged that the marshal was 
not obliged to deposit this money, until called 
on. The words of the statute exclude this 
idea. It directs to him deposit the money 
immediately after it is received; not to the 
credit of any particular person, but to that of — 
the court. It was therefore his duty to do so, 
without any application on the part of those 
interested. We are supported in this construc- 
tion by a decision of the supreme court of the 
United States, reported- in 9 Cranch, 212. 
That action, like this, was instituted against 
the sureties ofa marshal; a variety of ques- 


ve. A 
|MontGomeRy; 
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TasitoDiatrict tions arose there which are not presented in 


ars 


‘this—among others, whether the suretics were 


, ey anny responsible for ionies received by their prin- 
cipal after he was appointed, but before they | 


MontGomery. 


signed the bond—and for funds which had 
come into his hands after he went out of office. 
One of the questions however, was almost 
exactly that before the court ; namely, whether 
those who had become security, were respon- 
sible for money which had been received by 


the marshal after they had had made their. 


obligation, and before his term of service ex- 
pired. No particular demand was proved, but 


it was established that the marshal, previous 


to the receipt of the money, had been instruct- 
ed to deposit any he might receive on account 
of the United States, to their credit in the 
branch bank at New-York. Four of the 
judges held against two, that this neglect to 
comply with the instruction, was a conversion 
on the part of the officer, and that the plain- 
tiffs were entitled to recover. In this opinion 
we fully concur, indeed we do not see how it 
could be doubted, that not paying over money 
in obedience to previous instructions, was not 
as great a breach of duty, as refusing to pay 
when called on. At all ‘events, in a case such 
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as this now before us, where a statute pre- ay, 1820 
scribes a particular duty, we think it clear that 2. 
the person’on whom this duty is imposéd, ‘catt- — 
not set up as an excuse for his neglect, that he ,..° 
was not esked to do that, which the law ihade 
it imperative on him to perform. ' 
We have now to consider whether it neces- 
sarily results from establishing this period as 
that, at which the breach of the bond®took 
place, that the plaintiffs are bartee "7 prescrip- 
tion. 
In support of this position, the ‘efetedaine 
relies on an act of congress already referred to, 
passed in the year 1806 ; which provides, “ that 
all suits on marshals bonds, if the right of ‘ae- 
tzon has already accrued, shall be commenced 
~ and prosecuted within “three years after the 
passage of this act, and not afterwards. And 
all such suits, in case the right of action shall 
accrue hereafter, shall be commenced and 
prosecuted within six years after the said right 
of action has accrued, and not afterwards; : 
saviug nevertheless the rights of infants, fem 
coveris, and persons non compotes mentis.” In- 
' gersoll’s Digest, 402. 
The breach complained of here, took place 
in Jurie 1817, and the suit was not commenced 


vs. 
MontTGoMERy. 



























432 CASES IN THE SUPREME COURT 


ae yar until. November 1823. Six years had there- 
~~~ fore clapsed, and if the statute should be found 
Heenan? 16 run against the: plaintiffs from the time the 
Monresuray. Micerfailed to do his-duty, there is no doubt _ 
but the present action isbarred. We are satis- 
fied however, that it did not. ts words are, 
that all suits must be commenced within six 
. years after the right of action has accrued. In 
the ofise before us, the rights of afl concerned 
were suspended by the appeal; and no one 
could have commenced an action, until their 
claim was recognized by a decision of the 
court. The right of action then to the plain- 
* tiffs, although it accrued at the moment of the 
breach, could not be exercised until the decree _ 
of the appellate tribunal sustained their preten- 
sions to the property*in litigation, and there- 
fore it was only from the date of that decree, 
that the prescription began to run against them. 
This construction of the statute is conforma- 
ble to the general principles of law on this sub- 
ject; Pothier states that prescription only be- 
gins to run from the time when the creditor 
has a right to institute his demand, because no 
delay can be imputed to. him before that time, 
hence the maxim, contra non vulentem agere, 


non currit prescriptio. The supreme Court of 
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the United States declares it to be a general Pats ivi 


rule, that a want of parties plaintiff, or defen- Nectlerien 
dant; whereby a temporary suspension of legal #™3™ax>== 


remedy is ereated, takes the case out of the 


statute of limitations. Indeed the idea of a 


man losing his right, by not bringing an ac- 


tion, which it was impossible he could bring, 


involves. such a contradictiow ‘in itself, and 
Jeads to such monstrous injustice, that nothing* 


short of the most positive law could authorise _ 


any tribunal to sanction such a doctrine. Po. 
thier, traite des obligations 645. Ibid tratte de 
prescription, nos. 22 § 23. 8 Cranch, 84, 91. 
12 Martin, 76. 

Several minor questions have been raised in 
the caase, which it is necessary to notice :— 

It is objected that the account signed by the 
marshal, of the sales of the vessel and cargo, 
and found among his papers after his decease, 
was not legal evidence against the sureties. 

We have no coubt that the document offered. 
was legal proof, and that it was properly re- 
ceived. It was not correctly assimilated to 
memerandums which a man makes on loose 
pieces of paper, and which are found among 


his papers at his decease. It was an account - 


drawn up by a public officer, in discharge of 
Vou. u.(N. 8.) 55 | 
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East’n District the duties imposed on hit by law. It madee 
May, 1824. i . 5 
~~ _=ppart of his official acts, and was of course evi- 

“Heanaxorz dence against bis sureties. If there were.any 

errors in in it, it was certainly open to the de- 
fendants to shew thew, but it was clearly ad- 
missible as prima facie proof of the facts it 
was offered to establish. .Indeed under the cir- 
cumstances of the case, no return having been 
»made by the marshal, it appears to us it was the 
best evidence which the plaintiffs could. have 
produced, and that which ought to have beem 
the most satisfactory to the defen dant. 

lt was urged that the bond did not appear 
to have been executed before the judge. The 
evidence however, establishes that it was ; and 
asto the objection that the sureties are not 
bound, because the marshal did not take the 
oaih of office, we do not see how this default, 
or misfeasance, can protect them. He was 
marshal notwithstanding his neglect to do so, 
and cannot make one illegal act, a justification 
of another. - 

If the amount for which the property was 
sold, has pot been collected, it was the duty of 
the defendants to have shewn it. The burthen 
of proof lay on those who were most cognizant 


of the fact. Agaio, the officer, by failing te 


vs. 
‘MontTcomenry. 
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make any return to court, and holding these East’n District 
: , : May, 1824. 

notes in his hands, made them his own, and CGA, 

the plaintiff: are justified in sueing, either him "*%*4">™ 


or his sureties, for the money. snidhctaicd 


The evidence appears to us to support the 
verdict of the jury, and the judgment of the 
court below. It is therefore ordered, adjudged 
and decred, tha) the jnigment of the district 
court be affirmed, with costs. 


Smith for the plaintiffs, Grymes for the de- 
fendant. 


aD > Ce 


[GODEL vs. MLANAHAN. 


ApreEa- from the court of the first district. . party may 
compelled to 


¥ nae produce his 
Porter, J. delivered the opinion of the books of ac 


court. ‘his case comes up on bills of excep- aac 
tions, it is only necessary for us to notice the 
second which states that the plaintiff moved 
that the defendant be ordered to bring his 
books of accounts into court, he having had 
two days previous notice to produce them on 
the trial of the cause. This order the judge 
refused to give, and assigned as a reason, that 
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gs the defendant could not be comapelled to pro- 


Se 


Goprr 
vs.] 


duce his books in evidence. 
It is probable the judge a quo formed this 


M‘Lanaman, opinion on the practice of the common law 


courts, where the general rule is, that the fail- 
ure of a party to produce papers in his posses- 
sion, neither. authorises the court to compel 
their production, nor to take the fact as proved ; 
but merely confers on the opposite party the 
right of offering inferior evidence of their con- 
tents. This rule however, was found to fall so 
far short of doing justice, that exceptions have 
been introduced to it, aad the settled practice 
at present in these courts is, that whenever a 
party would be entitled toa discovery in equi- 
ty, he should have relief in a court of law, and 
his adversary be compelled to produce the 
books, or papers called for, See Philips on 
Evidence, ed. 1821, 337. 14 Taunton, 167. 
11 Johnson, 246. 

Whether‘however suitors in these courts ob- 
tain this proof ‘through the medium of their 
chancery jurisdiction, or ‘by ‘the common Jaw 
tribunals, is an ‘enquiry of ‘not much impor- 
tance here. Upon ‘principles of justice and 
good ‘faith, a man ‘has‘no more ‘right to with- 
hold the evidence by which the debt he owes, 
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will -be established, than he has to retain the Eest'n District. 
; f May, 1824. 

object or the money, which that evidence wre 

would prove to be unjustly and illegally re- Gane a. 

tained. And if any be so dishonest as to de- MiLananar: 

sire to keep back that proof, it is important to 

a correctand efficient administration of justice, 

that power should be vested somewhere, to 

wrest itfrom them. That power, we conceive 

is given to the ordinary tribunals of justice in 

this state, and we think this was.a proper case 

for exercising it, Febrero states, either of the 

parties litigant.in court, are obliged to produce 

any writings in their possession, iftheir auver- 

sary ask-forit. In aupport of this position, be 

cites the 3d Partida, lib. 2, Law 17. . In this 

Jaw variousicases are put, where a party defend- 

ant is obliged to.exhibit papers.in court; among 

others, he who has in-his hands a will, when 

sued by the heir or legatee—the partner who 

has the common account books—the attorney 

the papers of the cause intrusted to him—the 

guardian the documents concerning the estate 

—the steward the accounts relating to the 

affairs he has managed—the man who has 

‘bound himself to pay money in writing, and 

rctains it in his hands. «In these, and all simi- 


lar cases, (says the law,) any person detaining 
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East's District. papers and writings, is bound to bring them 


May, 1824. 
ww 
GopEL 


v8. 
M‘Lananan. 


into court, if so required by the owner, or 
other persons having a just right to see them, 
The plaintiff, in our opinion, bad a just tight 
to see the defendant’s books, for if they con- 
tained such an entry as was alleged in the pe- 
tition, they were good evidence for him. Nor 
can any argument be urged against this right, 
that perhaps they do not contain such au en- 
try, for that can only be ascertained by inspec- 
tion ; and if the right to compel the attendance 
of witnesses, or the production of papers, 
rested on the proof which might, or might not 
be got from them, the administration of of jus- 
tice would be made to depend on the opinion 


.which witnesses or parties might entertain 


in regard to the materiality of the evidence in 
their possession. Febrero, p. 2, lib. 3, cap. 1, 
§ 8, no. 393. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulied, avoided and reversed, and it is 
further ordered and decreed, that this case be 
remanded for a new trial, with directions to 
the judge to order the defendant to produce 
such of his account books as as may pe asked 
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for by the plaintiff, and in default thereof, .to East District 


ne - proceed against, him according to law, and it ee” 
D. is further adjudged and decreed, that the~ap- Gott 
ht pellee pay the costs of this appeal. .M‘Laxaman, 
 . Morel for the plaintiff, Livermore for the 

i defendant. 

or 

it, as eae 

ne MILES vs.. FORD & AL. 

vii Arpeat from the court of the eighth district. Ciaimsagainst 
ce ‘ vacant estates 
s, Martin, J. delivered: the opinion of the Cogusbie in 
“ court. The defendants, sued by the plaintiff, (he coutofrror 
s- curator of the cstate of E. Ford, on their note 

a for $559 75, payable to the successors of E. 

in Ford, pleaded that the said succession is in- 

in debted to the defendant Ford, in the sum of 


1, $890, for thc restoration of her paraphernal 
property, received by said E. Ford, her hus- 
band ; for the expenses of his funeral, and for 
monies spent in the melioration of his estate—_ 
which she prays may be compensated, averring 
that she has instituted a suit for her claims, in 


i" the court of probates; where it, and that of 
, the curator, -ught to be settled. 
6 There was judgment for the plaintiff, and 


d the defendants appealed. 
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pie It appears that at the trial, the defendants’ 
Se counsel offered to prove that the dcferidant 
Mist Ford was the principal, and the other: the 
Foxv&4t- surety, in the note sued upon—to ptove part . 
of her account, annexed to the answer and 
before trial, 2 continuance and commission . 
were prayed, to establish the rest of the said 
account, offering to make the the usual affida- 
vit; the court refused it, on the ground that 
proof of said account was inadmissible. The 

counsel took a bill of exceptions. 

We think the district court did not err— 
claims against vacant estates are exclusively 
tobe acted on in the court of probates. All 
the creditors of such estates, have a right to 
contend there ; and they would be allowed ex 
parte, in a suit in which the creditors are not 
cited, and cannot intervene. 


It is therefore ordered, adjudged .and de- 


creed, that the judgment be affirmed, with 
costs. 


Hoffman for the nants Preston for the de- - 
fendants. 
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BROWN, § AL. vs. BROWGN'S BXRS. Peete 
Aprecat from tligpeourt of probates of the naa hia, 
city and parish ef New-Orleans. Baowit it’s. 





MattHews, J. delivered the opinion of the - — judg- 


. This is” t commenced by a niini- court of pro- 
court. ‘This is’a Si yt court of pro- 


ber of persons, who claim as legatees, ‘or tes- tomed on an al- 


leged compro- | 


tamentary heirs and representatives, of Shep- mise, and re- 
herd Brown, cegtain portions of his succession, ground oy 
in conformity with Bequests made in: bis. last + ser pd 


will, &c. ‘he petition contains a variety of case will bere. 
allegations, tending to shew the amount of as- heard on» the 
sets in the hands of the executors; and alsoa 
large real estate in the possessiqn of M:‘Don- 
ough, who is stated to have been in partnership 
With the deceased whilst living, for a long pe- 
riod, in which they acquired property toa Yery 
considerable value; the greater part of which 


| remained undivided at the death of the testater, 


&c. It concludes with a prayer for a décree 
against the executors to the extent of the 
just claims of the petitioners, on the moveable 
property, for a partition of the immoveables, 
and general relief. 

After much contestation, (which we deem 
it useless to relate in detail,) the suit ended in 


' the court below, by a judgment rendered in 


VoL. 11. (% 8-) 56 
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East’aDistrict. pursuance of a cémpromise or,transaction be- . 


wih oe P e 7 
sient tween the parties liligdi®; ia which Wm, 
ee 4 Brown, the first amed of the plaintiffs, as- 


Brown's £x’s- sumed and took-on himse}f, to accept of said 

judgment or dectee for all, or most of the ‘pere 

- sons therein interested; ih, consequence of 

power and authority, alleged to have been per- 

sondlly‘derived from them. From this judg-_ 
ment most of the plaintiffy appealed. 

A motion was made for a new trial in the 
court below’; but from what appears oy the 
record in relation to this occurrence in the 
cause, we are of opinion that itwas informal ; 

4 ‘out of due time, and of course illegal. The 
judge a guo was therefore correct, in overrur 
ling. tt. ; 

Before ‘we proceed to test the propriety 
and legality of the judgment of the court of 
probates, by the facts as they are found in 
the record, and law arising thereon; it is 
necessary to dispose of some exceptions, which 
were taken to a report of certain referees 
or arbitrators, to whom accounts had been 
referred, &c. And this may be well and 
speedily done, by simply observing that their 
report does not appear in any manner, or 
part, to have formed the basis of the judg- 
ment rendered by the court below. To de- 
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cide on the legality-and justice of. said report Eag?aDistrict,. 
or award, would be necessary only in. the 
event of reversing the judgment of the lower 
court, and progeeding here to render a final Bnown’s x's; 
cision or decree. 7 ; 
__ Notwithstanding the learped and lengthy 
arguments, and spirited declamation, with 
which the court was entertained and-edified on 
the hearing of this cause: we are of opinion, 
that its decision depends solely on a few plain 
_ and well-established principles, to be found in 
the doctrine of the law of mandat. 

The judge a quo certifies thag the. record - 
contains a transcript of all*the matters and 
facts upon which the suit was tried in the first 
instance. A comparison ‘of the judgment 
rendered by the court of probates, with the 
facts of the case, as they appear in the re- 
cord, shews clearly, that it does not conform 
to the evidence adduced-in the taise. It is 
therefore a judgment contrary to, and inconsis- 
tent with evidence, and-ought on that i 
to be reversed ; unless this error or defect, be 
cured hy the effects of the  Spmpromisg or 
transaction, on whith aloné it seems to be 
based. If thé: appellants acted by ap agent 
fully authorised to compromise and transact 


Brown & au. 














2 Re ute 
5 5 
é. 


East’nDj 
dM 
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for them, the judgment, pronounced as the 


24, 
eon, result ofa. transaction fairly ‘and ‘bona fide 
Brown 4t- entered into, woulg. be conclusive on -.theif 


Us. 


Baown’s £x's- riehts, however their interest*may have been 


compromitted. 

We have examined-very attentively, the se- 
veral letters of procuration under -which Wm. 
Brown assumed a péwer to’compromise for 
his co-plaintiffs, and have not been able to dis- 
cover any authority given to him, to enter into 
any transactiom,iv relation to their claims or 
rights. These ihstruments generelly give a 
privilege to the first agents, to substitute others 
in their place. And in one of them, that of 
Hannah Evans to Henry Evans, in which is 
contained an authority of substitution, and 
also a power granted to compound; when the 
agent undertook to substitute Brown: in his 
place, he confines the power granted ‘to the 
latter,*to his, the first agent’s, own proper use, 
&c.; which cannot affect the rights of: Han- 
nah,, who alone seems to be interested in the 
succession of S. Brown, her relation. A power 
to trfnsact, is.ndt_special ly given by any of the 
constituents, to Wm. Brown. He had .there- 
fore no right to bind them by the pretended 
compromise or transaction, which is the only 
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foundation for the judgment SP ike ‘court be- — 
low. Sublato fundumentam cadit opus. See now 
C. Code, p. 422, art. 10 & 436, Domat, 1756, Prema. 


4, n..11. 
It has been strenuously urged upon-us, that 


after reversing the judgment of the court of 
probates, we should proceed to give final judz- 
ment.on the whole merits of the cause.. We 
are of opinion that this ought not to be done. 
As the decision .of the case, in theggrstiin- 
stance, rests entirely on a transaction or com- 
promise between the parties, which is cOnsi- 
dered to have taken place without authority ; — 


and as on that ground alone the judgment of 
the court below must be reversed, it is due to 


the defendants that they should have a fair 
trial. Wm. Brown has not appealed, and'ton. 
sequently we can give no decision which will 
affect his rights, or aler his situation in regard 
to the suit. . 


It is therefore orderedg adjudged and de- 
creed, that the judgment of the court of pro- 
bates be reversed, avoidéd and annulled, so 
far as it affects the present appellants ; and that, 
in relation to thgm, the cause be remanded to 
the court below, for a new trial. And it is 


Boownts ex'y, 
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pr a further ordéred, &c., that the appellees pay the 
eee costs of this appeal. 
Baown &'x1. Workman ¢ Lobdell for the plaintifis, Maza- 


- 8. 


Brown's ex’s. readu for the defendants. 


' 34 


HEPP & AL. vs. LAFONTA’S EX RS. 


Executors, APPPEAL from the court of probates of the - 

who reside a- . ° : 
broad, cannot parish and city of New-Orleans. 

compel legatees : 

the tae toaue Por agg, J. delivered the opinion of the court. 
boll ~ The petitioners claim a specific legacy, in vir- 
of aceY tue of the last will and testament of J. B. La- 
oe ee Phe will was made in France, where 
thereon. the testator died; and the executors reside 
there. The answer was filed, and the suit de- 
fended by one I. P. Poultz, who states that he 
has been empowered by the defendants to 
transfer to the plaintiffs the obligation be- 
queathed to them, together with the interest 
due from the death of the testaton;: that the 
court.has no jurisdiction to-condemn his prin- 
_cipals. to do any thing more than they are of- 
fering to do, and that if the plvintiffs think, 
they are entitled to a larger sum, they must sue 

for it in the kingdom of France. 


It is the opinion of the court, that if they 








OF THE STATE OF LOUISIANA. AAT 


have a right to"pronounce any judgment in the Eastn District. 
case, they must give such a one, as the law — 
‘and the facts require. This plea, by which a Hered. 
citizen of our country is referred to the tribu- Lasdia’ 
nals of another to prosecute his rights, is one _— 
of the first impression to us, ‘and we consider 
it wholly untenable. The general rule in mat- 
ters of this kind is, that the party objecting to 
the jurisdiction, should shew some other court 
that can take cognizance of the case ; unless he 
does so, is it the bounden duty of the tribunal 
which has the cause before it, if it®be one, 
the subject matter of which is within its pow- 
ers, to proceed and do justice Between the 
parties. . , 
It is the same thing as not ‘shewin® that any 
other court has jurisdiction of the case, to 
aver that no court in our own government has 
it. We do not know judicially, what are the 
powers of the tribunals of justice in France: 
xor whether the plaintiffs could have their right 
enforced there; and if we did, the obligations . 


vent us from seiitttng one of them to seek there, 
for that justice which we perceive he is clearly 
entitled to; and which we have the means of 
extending to him here. | 








East’a District. 
1 1824. 


Hiner fa 


Lavon 
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The present action has arisen out of a differ. 


ence of opinion between the executors and the . 
legatees, in regard to the proper construction 
to be given to'the fullowing’ clause in the tea-. 


tament of J. B. Lafonta. 

“6 Je donne a mes trois enfants, Philippe, Na. 
thalie, et Edouard Lafonta, que j’ai eus de Su- 
sannah Hepp a la Nouvelle Orleans, que je 
reconnais, le contrat en entier que me dotvent 
Messrs. Ducros, pere et fils, de la somme de 
trente huit mille piastres.”’ 

“‘] give to my three childrea, Phillip, Natha- 
lie, and Edward Lafonta, whom I had with 
Susanna Hepp, of New-Orleans; and whom 
I acknowledge, the entire contract of $38,000 
which Messrs. Ducros, father and son, owe 
me. 3? 

At the time the testator died, there was 
about six months interest due on this obligation. 
The executors, conceiving that by the terms of 
the bequest, nothing passed but the naked con- 
tract, insisted on retaining the interest. The 
legatees, believing that they were entitled to 
it, refused to accept the -obligation without 


the accessary, and the simgle question which 


the case presents is, which of the parties are 
correct in their interpretation. 





fe 
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We think the plaintiffs are. «The grant of — 


the obli gation carried. with it every thing that 
belonged to it, and the interest.in our-opiaion. 
did. We are unable to distinguish this from 
the ordinary case of the transfer of a promis- 
sory note ; which, unless something to the con- 
trary was ‘expressed, would clearly oat! % 
the assignee all the interest due. 

It is therefore ordered, adjudged atid: de- 
creed, that the judginent of thie parish court. 
_ be annulled, avoided: and’ reversed, and it‘is 
_ farther ordered, adjudged’and deoreed, that the 
defendants do convey, transfer, and’ set o¥er 
to the plaintiffs the obligation me 
in the petition, with all ‘interest die the?eon, 
and it is further ordered, adjudged and™de- 
creed, that the defendants pay thie-costs of this 
suit.. = * * 


Hennen. for thie plaintiffs, Moret for the.de- 
fendants. 


Vou. u. (x. 8.) 87 


ray 
Herr oo ALs 


Layoxr 
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East'h District. _ _ STERRETT vs. SMITH. 
May, 1824. 


Pht Arrcat. from the court of the parigh and 


os. city of New-Qrleans. 
Smits. — . 
The landlord Porter, J. delivered the opinion of the . 


pen = sei.court, The petition in this "case states, that. 


tiie’ on a lease the defendant owes the plaintiff the sum of 

by authentio'¥1388 70, the amount of house rent; which, 
though often requested, he has refused to pay. 
An order of seizure and shle is prayed against 
thé'property of the defendant, that he may be 
cited to answer, and that judgment be ren- 
dered against him for the sum already men- 
tionedy with interest and costs. 7 

The order of seizure, and sale issued as 
prayed for, was executed; and the sum of 
$960 81 made on the execution. 

he defendant appeared and pleaded tp the 

action, and the ‘issue joined between the par- 

ties being submitted to a jury, they found a 
verdict in favour of the plaintiff for the sum 
claimed in the petition. 

The facts on which the cause was tried do 
not vome up, we are of course unable to say 
whether the defendant was injured by the 
judgment in the court below, or not. We pre- 


sume he was not, as the only error assigned by 





him is, tbat the order of seizure and sale was East District. 


3 hging no authentic evidence of the debt. 


. gourt-below proceeued, we must presume it 
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improperly issued in the first instauce, there 


If the lease was vy authélitic act, it is the “Ss 
opidion ef the court that the order-was not of 
improvidently granted, and as no copy of that 
instrument has been bfanght up by the appel- © 
lant, be has not furnished us with the means - 
of correcting the error of which he-complains. 

In the absence of the documents on which the 


acted according to law. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of-the parish court 
be affirmed; with costs. ae 


Morse for the plaintiff, Carleton for the de- 
fehdant. 


me 4 ee 
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CHRISTY vs. CASANAVE. 


Appeal fiom the court of the parish and Sheet 


‘ ‘ for years, the 
city of New. Orleans. tenants aban- 


don the premi-« 


Porter, J. delivered *the opinion or the 8s, thie landlord 
: may demand 


court. The plaintiff rented to the defendant the rent for the 
a*house and lot giquated ig this city, for three" —— 


ct 
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: aa be paid monthjy. The latter occupied the 


premises, and paid the réht up tothe 


notice to the former that he would leave the 

premises, they being so leaky and bad, that he 
could dwell in them go longer. 

» Immediately on receiving this intimation, 

the petitioner applied to the parish court that 


to the defendant should be seized, sequestered, 


dred and two dollars, being the whole amount 
of rent; which would, (as be averred,) here- 
after become dte on the contract ; he also 
prayed, that the defendant might be cited to 
shew cause why judgment should not be given 
against him for this sum. ° 
Citation issued according this prayer, and 
with it an order of the judge of the court of 
the first instance directed to-the sheriff, and 
commanding him to seize and sell, all and sin- 
gular, the goods, furniture and effects of the 
defendant ; or so much thereof, as might be 
- sufticfent to pay and ‘satisfy the plaintiff the 
sum of $700, due and to become due for house 
rent, . ' . * 


Enst'n District. years from the first of May 1822, the rent to - 


‘Canmnat. of August of last year, at which time he gave. 


all the goods, fufnitures lumber &c., bclonging: 


and sold, to pay him the sum of seven. hun- _ 





_. Be. el ele ee Ol el Ca 
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The audit proceeded: to execute. this order, 
vand the defendant gave bond anf security, 
arit*enjoined farther proceedings opit. He "ss 
subsequently filed an answer, denying the Sr 
truth’of the allegations contained in the peti- 
tion’; and averring that he hada right-toleave 
the premises. Upon these allegations the par- 
ties went to trial in the court below, and a jury 
found a verdict in favour of the plaintiff, = 
which the defendant appealed. . 
We were of opinion, when the argument 
closed in this case, that the plaintiff could not 
support his action.; that if he wished to en- 
force his contract, notwithstanding the'tenant’s 
declaration, hé could only do so according to 
‘the contract ; that is, at the end ofeach month? 
But an examination of the authorities has sa- 
tisfied us that landlords, who io all countries 
have had a great share in making laws, have se- 
cured t@theffiselves the extraoFdinaryyprivilege 
of enforcing the contract for the whole term, 
if the tenant leave’ the. premises befofe the 
expiration of the lease. -The following exafne 
ple is given in the roman law. Si domus vel 
funflus in quinguennium pensionibus locatus 
sit, potest dominus, si deseruerit habitationém, 
vel fundi culturam colonus, vel inquilinus cum 
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ict. eis stutim ageré. “dfa house or fu plantatiog 
<“es~ has been rémed for five years, ‘the owner may’ 
‘Camert bring an gctiofi‘at once, against the ‘tenant or - 
Casaware. farmer, if he abandons the land, or léaves the 
house.”’ Dig. liv. 19, tit. 2. law 24, no. 2, ibid 
65,.no. 2. Febrero, p- 1, cap. 6, § 1, no. th 
Ferrari’s Bib. verbo Locatio, no. 62. — | 
_.Whether the defendant was authorised to 
abandon the house or not, in consequence of 
its wanting repairs, was a question of fact 
properly submitted to the jury in the court | 
below, and found by them on contradictory 
evidence. We have examined the testimony 
on record, and are unable to say that itso pre- 
ponderttes in favour of the appellant, as to au- 
ahorise us to disturb the verdict. 

The finding of the jury, that the. defendant 
should pay the sum between what the plaintiff 
had been able to rent the premises for, since 
they were abandoned, and that®which was 
stipulated between the parties to the original 
contract, was justand equitable, and strictly 
confogmable to law. Feb. p, 1, cap. 6, § 1, no. 

. 6. Ferrari’s Biblioth. verbo Locatio, no. 72 & 73. 

The order of seizure granted by the judge, 
wes not illegal; it was necessary to give effect 
to the Jaw which confers.the privilege, and it-is 
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expressly. conferred: by an article of our code. 
_ C. Codes 468 a 73.’ Whether that of*sale was 
regular, or-not, need not. be enquired into, as 
the goods were not sold, and ouF present fice. 
ment cannot be in any way, affect®d by the 
proceeding. * . . 





It is therefore. ordered,..adjudged and de- 
creed, that the judgment of the pagish court 
be affirmed, with costs. 


Christy for the plaintiff, ‘Quemper ‘for the 
defendant. 


‘~ —2.+o= 
« BOULIGNY ¥s. DORMENON & aL. 


Kepzic from the court of the fourth district. Landhélders 
are compella- 


ble to make or 
~ Matruews, J. delivered the opinion of the wedegree ap 


court. In this case the petitioner states. Mim-vees, sonetting 

Ti regue 
self to be owner of @ tfact,of land, of 35 ar- lations, and 
pentsefront on the Misssissippi, situated ig the alee’ Bren, 


parish of Pointe Coupeé, that the parish judge non oon 
of the said parish, proceeded to an adjudieation 
- of the making and constructing 4 levee on the 
whole front of said land, te Aw Webb, for the 
price or hire’of 215 dollars for each arpent in 


front. He alleges that this proceeding on the 
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ct. part of the judge was cartiéd on with 
 filling’any of the formalities requir Wp tavw, 
a police regulations of Pointe Coupee, 


ad 





pa parish, in copformity with powers granted 
by the legislature Of the state; that Webb ac- 
quired no legal right. by said. adjudication, to 
construct the levee, and recover the price of 
his labour, to the great damage and. injury, of 
the petitioner. An injunction was prayed 



























granted in,the first instance, but was after- 
wards, on hearing ‘the cause, dissolved by the 
‘district court; and from thedecreé of dissolu- 
tion, the complainant took the present appeal. 
In the cotise of the trial of the cause in the 
court below, the counsel for the defendant” 
moved to haverthe parish judge’s name stricken 
from the suit, and that hgntight be sworn as 
a witness for his casdefendant; as the former: 
heath go interest in’ the event of the case, and 
had’*Been improperly made a party to’ the 
action. 

“This motion: wat objected to by the. plain- 
tif’s counsel, ‘and tle objection being overs 


é and j appdintedby the proper authority of 


for,-and that the contract of adjudication | 
- should be annulled. The injunction” was | 








oryzae’ STATE OF LOUISIANA: 


niled;,he took a bill of exceptions to- the ‘pi. te 


ster oPldie jutige, &e. “ 
Coliduct of the judge, in the discharge 





of ‘his official duties, if he erred in performisig ?° 


them, can be considered inno otfter light thaii 
a mistake or misfeasance. “Any claim of dumna- 
ges’ against him could tise enly in. debictus 


- Therefore, accordiftg. to the doctrine recog- 
‘ Mige@ by, this Court in the-case of Curtis Ves. 
Graham, reported in 12 Mottin, 289» ahd 


whicle we'believe to be sound, a co- defendant, 
im'tespass, may, if there be slight evidence, 
or hone, ‘against bam,” be sworn asa withess 
for the other defendants. The situation ¢ of Dor- 


‘meénon in the. present suit, places hin under 


the operation of this” rule, as the record “éxhi- 
bits no evidence’ of any gross error in his ‘pra- 
“oegilings ; however, he may have failed in pur- 


* suing gtrietly the laW_and police réglatjoné ; 
80.48 to. give full,force and effect to the con- 


tradt which ‘grew out 6f the _ adjudicatiqn of -. 
inakipts the appeRant’s levee, té té his cotdefend- 
aft, who. appedrs to have heen the, lowest bid- 


— 


dcr, The judge” a quo did not‘err in admit- 


po 2 his testimony. 
e “génicral rules established by the s state 


a ture;on the subject of levees, aré“found: 


Vot. 1. (®. 8.) 8 
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ipthn tie acts of 1807 8 1813. “Bythese lavisp. 


power ig granted to the police. jurinéqof rhe’, 
different parisifes of- the’ state, 10x, niake sigh . 
regulations as. they -deem expedient, ‘has 
to te propostion and .direciion, the. making |; 
and: repairjng of dykes and levees, &c.? : 

Im pursuance,of this power, the police “jury 


of Pointe Coupee made Sevcral ordinances on., 
the subject of the construction and: repaits of . 


— Teves By ‘which their sizein ‘relation to-base, 


height above the highest water, and*wikth'on, 
t6p, are fix€d and defined’ by Zeneral- regula. 


tions for the whole parishy The, distancé at. 


which they are | to be placed from the natural 


Banks: of the rivers or bayous, wher their con : 


struction may be required, and the manher of 
digging earth to’ faise them ; preparing their 
foundations &¢., are all ‘pointed out hy anja”. 


-Tegulations» But these ordinances Rave never. 


been printed, published, or in’ ‘any “matiner pro- 
ted, in the parish for which they were 


‘cilia and iuteudedt to serge as rules of con 
duct for the proprietors of landavbich requires 


the protection of levees- Altlaws, to be bind 
Ing on the citizens,, ought to he known; at 


least; te meaug of knowing them Ought tc tobe - 


afforded; gc has not t beef dowé ‘in relation 


* 


¥ 











- 
oe ¢ wy 


oF THB STATE me: LOUfSIANAs - 






to the ‘regulations of the parjsh ‘of Pdinte 
Coupee,” as _appears' fgom the ‘testimony of Ls 
Herinite,. one of the witnesses, sfc, ! wee 
The appellant ebutd therefor’..not know, DoxkesRor. ¢ 

from any Thing that appears in the- evidence 

of the case} either the. breadth, or height of the ‘ 

levee. witich he was calleduporito make. Nei- 

ther gcbuld he fhiow’ the” manner in’ ‘whijch it 

was ‘to’ he entrada, or the “ame avithin 

which the Work was required to be completed. 

Adty iting thie there is proof of notice tp A. 

.Beanyais, thie sickno Wledgedagent of the plain- 

tiff, that tte latter was required. to tuake e 

levee Sn his*land, ieis oyshewn that dny jn- 

formation oftlie extent of the work which was 

ordered to bedone;tor the tifhe when it should 
‘be commeiiced or finished, way communicated 

to Said 1 agefy. “The fiw of, 1807, whith re- 

quires that parish regulations éehould bepub-— 

lished, posted - ap at the door of the pafish 

church, and in other: public places, and notified 

to alltithe parishiqgers by gneans of circular 
lettersPsbems not to have*been complied-with 

by the judge of Pointe Coupee; at least the - 

record in the present ease does not,shew: that- 

any oneof these Fequisites-as been fulfilfed: 





st 
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CASESSIN THE SUPREME court 
-Ft.is @ Maxi of. Taw, that owner may use 
"their property. in any manner that, seems good 


Pony ‘them ; | with the: exception of hot ‘dding ‘ft 
: Dagenee igjury. to others : . Sic <tumm ittere ut gtiren : 


yon,.ledas.. From--the situation ~© ‘of props 


* efors of land on. the Mississipps, subject t toa 


mi-annual inundation, thi” exception. to% 


free.and ungdnirolled use pf sbeir propeatyaby : | 


‘indiy iddal owners, is from nevessity veulatged ; 
and ought,, perhaps, in uriBeraake of jubfic 
good, to,be enfoyted with more’ rigo ‘than 
in. cquntries difigrently *circumsfimcéds. “Sail 
‘all reghlations thade, under pretence ‘of. public 
benefit, which interfere with the right? of in- 
dividual proprietors,. should be Sirledy pur- 
sued, in order to“derogatefrom. these rights. 
To point out the time’ within. whith riparian 
Proprietors pf land Shduld.cofistgact thet le- 
vees, and the manner of their construction and 
annual repairs, is certainly within the legiti- 
mate exercise’ of. power granted to’ police ju- 


ries. But when.jhe parish, judge, whois by. - 


Iqw,authorised to. garry such regulations into 
. effect, proceeds to the ‘extensive limit of his 
lpia that is to assume : thgsright and privi- 

of the owner, so far as to contraepfor the. 
qe and making of his levees, ond 








. oy Mge acing do.the | acts of ‘the legislature leat 


“sjy » the _piopriétor, to. execute threse works 


- for they, were not “pfiblished, asthe law’ re- 


‘ parishioners. . = 

















' ¢ a 
_ OF PUR STATEQM LOUISIANA. = j wo 
er _gpposes the. execution of- such con- @astiaDistri 
‘yact,. befose eflest Should be décréed to ix, full“, 
proafy atedting tothe greatest solemnityof ™ 
law, ought tue, required; to shew. that every. 
quisition hagbech fully complied with “by : 
j thepubl@ ager. 


cite Ii it is only. after a special order of' the 


on bi his Jevees fngthe, manner prescribed hy the 
e vegulations, that “the former can order 
the. work to be made at the expense of the lat- 
ter, either by the job, or by’ fabkants of 
the parish. Pas vines 
Inthe present case, it dees not appear that 
tlie order of notification Vo the proptie tor 

tained any instructiohs, as. to thé time’ ih 1A 
viffich | the work must*be completed, obfilre 
manntr th which it'was torbe excanted. This 
defect of: knowledge on the part of the owner, 
of shese.matters of which it was iecessarythat 
he.ghould be informed, is not cured: hy. any 
acquaintance With fthe* parish’ regulations, 






quires; and therefore are net bindihg on the 


e* 
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It is only in pursuance of paxish ye gulac+ - 
: tions, that propriétors cafi~be. compelled to 
make and repair the levees on’ thet land, and 
-these regulations cannot be,conéMered as hav- 
- ing’a binding effect on thé inffabitants, un | 
after promulgation according.sto fad ; whligh, 
does-not seem 10 hive taker place i the parish «> 
of Pointe Coupée. - : 
Qn this ground, the court js unanimgusly of? 
opinion that the adjadication’ea tie efepdant * : 
Webb, is not conclusivé on the plaintiff ¢ arid | 
that he has a right to be released from all obli- 
gations-creat the contract of adjudication 
‘aforesiid: .f 


It is diviesote ordered, adjudged and’ de- 
oa that the judgment of the district court 
be cided, &c., and thatthe injunction liege- 
tofdre granted in the case, be reviyet, afd 
made perfetu al. » . 





yf 






. 


fendants. 


Derbigny forthe pleintifi, Watts for ede: 














bi omLetr ; ewe 
Re 2 Opies ak vs “ PHoRs, atl i oDintiot 
Aresas frome cout of. — distr ict. Joie & rot 


Piteins, ¥. “Aalivéred a ‘the bites of the 7 Taons: 
~ court, ‘The * ‘plaipitifly stied out @ writ of at- "A. partner 


who enderses a 


tadhmeni and Summoiied, Richardé-& Spier note due go the 


ares 


“eas gerois ~~ Phese» dinied heing indebted ter his co-purt: 
_ to she lefidakit—“ay erred they. drew.a bill for atl on hi. 
$600 dn S. Cox, and sald it for cashito Frost, °”" mterest in 
Thora sere, of “Witoi, the. defendant is din’ 

surviving partner ; that the bill was protested? 

they owe the: ~smougt df- it-to the-holder, and 

are $ued for it, by’. Osborn & Bowers, tit pre- 

sent holders. « 


"The court appdtated an attorney to repre- 


a egefendant: ” 
‘ifis.getitleman prayed the iunbesdiidaie 


bé disébarged, as no property was -attachéd ; 
pleatied the general issuepa@ud the discharge of 
the defendant, uder thé insolvent laws of 
New-York, the domicil of all parties in the 
"present ‘suit, and that the. plaintiffS were. par- 
ties to the | procétdings i in which fie dlischaiege 
wets Obtained. 

Wsboin &« Bowers intervened, alleging 
: shempelves the holders of the bill, mentioned in 

















} 





wg “Joxsa AL. 


Torn. 


« @ 


oaths neste re aoa epi 


trict the ‘garnishees’ vilswer, and, ve boiajned ; 
PA judgment against them thereon»... 4.4". 


The plaingfis thé vii of, the Jn- 
tervening part¥, ae g thar” mie. latter t pala 
no consideration iors ge, and that 


whole. transactian is collusive and fi udulent? : 


- ‘Epe district. court dismiséed the suit, being 


, ot opinion that there was, soghiod¢ due frem ; 


‘the garnisiiees.to. the ‘defandans, 80 the. 
latter was ifot in capris “The ps stan. ap- 


pealehy PS . ‘ 
lt appears that Richards depijed” that. the 
defen@ine and Spier composed the firth of 


Spier & Thorn, of New -York ; andy Frog, 


Thorn &eo of New-Orleans.., Torn ee : 


the actige partner in New-Orleans, and, 


indNewe¥ork’ The two endorseitrents’ on the ; 
bilf, (then, produced,) viz. + Frost, Thorn & 


eo” and * Spier &*Phoro,” are in the defend 


ant’s hand- writing—that W. born, who, pur 


ports to be an enderser of the bill, is the de= 


fendant’s brother, and a merchant in New" 


York} but Was. not concerned with Spier &.° 
Thorn at the time. The defendant, at te 
time of the date’of the bill, and for “sever 


tiionths after’ was in New-Orleans: “On or. 


wll 
~ 


? 
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about the 14th of March 1821, the notes of 
Spicer & Thorn, lay over, in New-York ; and 
they could not make their payments, as the 
‘witdlles; ‘understood. _ The witness’s informg- 
tion of their insolvency, results from his cor- 
respondents in New-York, from the défend- 
ant, and: from a listof their creditors, which 






they sent from. New-York, and which he be- 


lieves was giver hia by the defendant. 
lt is urged that the endorsement of the-bill 
by the defendant, is void ;-. being made affer 


the death of Spicer, and consequently after - 


the partnership had expired. «It certainly 
transferred. the Share or right of the defend- 


ant, and if so, did not leave any propertysof his — 


in it, liable to attachment: 
— It is next contended, that the bill having 
been endorsed after protest, and consequently 


after its maturity, the endorsees took it sub 


j@ct to every equitable defence. - This princi- 
ple i is corregtgand we understand tins to mean: 


efence as the @tceptor, drawer, or. ante *: 







rior endorser, might: base on the proot that * ° 
the bill was paid, or that the party called @po 
was discharged’ from the vaaiiaat of fla an: & o., 
it—becalise the circ ance of pel: 
Over x rise to @ ‘slight rem any 
You. HM. — 8.y: 59 . 
% * - « 
. a 
. . 


wees 
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ae a 
ee. . 
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. but*this is‘a slight presumption, not the stroiig 
* one, which will stand till the contrary bé 


was paid, nor any circumstance from which 

. the liability of any person whose name stands 
‘on it has ceased. 

It is very ‘clear the defendant had parted 

with all his rights in the bill, and there was 

nothing that could be attached as his property. 


It, is therefore ordered, adjudged and de, 


creed, that the judgment of the district court 
be affirmed, with costs. 


defendant. 


2 +n 
3 * 


OCASTELLANO vs. PEILLON. : > 


- * . Apreat'from the cougt of mei e 


Al 
chuas of wor city of New-Orleans. 
ranty félates to : ? 


clits dee! Ronten, J. delivered. the opinion of the 
be eae! court This. is a te the ob- 
x. sityld b jectbf which is to recover the pricespaid for a 


__ sbowatranty Bislave, “The petitioner States tha — 


. 
P ies @°- 





ict. hint the amount of it was fot ‘domatidabtei oy) 


proved. "The tase does not shew that ‘the bill on 


ont eee owe 6 eet 


' — Stfawbridge for the plaintiffs, Morse for the 
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from, the, defendant, a “negro man nained East Distri 
Lewis, who had at the time of sale, the. habit - ‘ 
of running, away.;/and that shortly after: the 
purchase*he Se ecandeds and has nowsince been Pamtox. 


-_—-oooe 
heard of, notwithstanding every ‘icc setrch bibitory dee 


,, has been made for him. The crimic 
The defendant pleaded the ‘cia issue, rates hte 


and prayed that his vendor, Henry Leslie, een te 


shoul be cited in warranty. : toe, his on fe ag 


Leslie appeared, an@tanswered by denying. 7 a 
all the facts in the petition ; and all those in 2 judge us 


against the ven- 

‘the defendant’s. answer, which went to mike de dee. “e 
bine responsible. a =a come 

On the issues thus joinéd, testimony; OF eee wishout 
apa n, was given in the court delow Sk tke be 
and ae found a. verdict against the de- runaway. 
fendant in“avour of the plaintiff; and for, the 
“defendant against the party cited in warranty. 
The court having refused a néw trial, and 
given judgment pursuaint’to the finding“®f the 










® jury, Lesli appealed. ¥, . . 
A ei of questions have ‘been ratea ‘of. 2” 
the argument in this éourt, none.of which ap- a 
pear to us to offer“much difficulty in-“fite i 
~ solution. ” 


The first is, that by the at of sale, > Leslie 
did not warrant the slave against redhibitory 
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EaataDiatic. vices and defects. This: "position is ‘endeavom- 


lh ed to be maintained by a reference to the con: 
veyance, in which the‘only clause of war. ~ 
ranty is, ‘that.the said bargained premises — 
unto the said Stephen Peillon, my heirs, execu~ ‘ 
tors, and assigns, from and against all per- | 


CasTELLANO 
ve. 
PEILLON. 
, 


' sons, shall and will defend by these presents.” 


’ warranty which the law raises —. 


From the silence in the instrument as to any 
other defect but that of title, it is afgued that 
it must be presumed. it was the intention of 
the parties that the vendor should notvbe re- 
sponsible for redhibitory vices. It is the opi- 
nion of the court, that this presumption is not 


| 


strong enough to release the seller’ from He 


In relation to- defects. of this kind code 


providgs, that the buyer may have the sale can- | 


cellad, ‘‘ unless the seller has" stipulated that 
he" should be under no kind of warranty. " 
Civil Code, 386, art. 68. ae 

, Considering therefore the first vendor as 're- 
sponsible, and proceeding to examine the case 
Nethe -order itpappears on record; the next 
question presented for decision, grows out 
of a refusal of the judge to permit a wit- 
ness“of defendant’s tg discredit one of the 


Fe, 


ee ae ae” Se a. ve” | 
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+ 


plaintiff’s; by.provibg that te hag Beh i impri- Fautagit , 

soned in New-York, in ‘consequence of; cone Ge 

_ demnation4or an iriflidfous crime. Theyjadge = 

thought the testimony of ‘the witness was. not Petuon. 

_ the best evidence the-nature oft the case would 

admit of, and in that opini6n. we entirely con- 

cur. The conviction and judgment should 

have been, proved»by a copy of the record. 

Phitlips’s Exidence (ed. 1821,) 21. 
The appgliant urges the judgment should 

be reversed, atid the cause sent back for anew 

trial, because evidence was permitted to go to 

the jury which was taken between the Thy. 

tiff, and original defendant, before he was cited 

in warranty, and became a: party to the’suit. 
The w 4 f the argument of counsel on 

this point, to proceed on the idga thge-the * 

vendor, cited i in Wafranty, was a third party 

in’ relation to his vendee, and could ‘not be. 

affected by any,thing whicitvhe did in the de- . 

fence of the cause, But this isyelearly a misap- ~ 

prehension of the law; fortliére is such a privity » 

between thgm that the Vendor is affected by * 

the judgment remleted agains the buyer, and’ 

upon the produetion of “it he Rd to make 

good his warranty, wpless he can shéw that it 
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Fi. has * heen Botained® “by fraud or “collysion, or 
say that ‘matters of defence which he* ‘could use, = ’ 
CASTELLAN. were HOt employéd.c on thetrial, C. Code, $56, ‘- 
Prttos. 64. If the judgment then, which ‘might have ° 
been given between these parties, 'could have - 
had this effect against the warrantor, | without at 
all citing him ; so must all the proceedings on 
which’ that judgment was rendered. And 

the only question here is, whether. he was.not 
cited sufficiently in time, to shew on the trial, 

that proper defence was not made, or whether 
he should not have the opportunity of esta- 
blistiing this in another action, where his fen- 
dee sued him. We think he Ought to have 

* done itn the investigation below ; amplc time 

was afforded him—he was made’a party a few 
days after the commencement dhe suit, and 
afterWaking the chance of»a verdict in his fa- 
vour, he cannot be permitted to ufge this ex- 
Ception. 

The habit of ranning away has been’ found 
by the verdict of the jury, and from all the 
-evidence in the case, ave*cannot take upon us 
to say that they have erred? * 

_ The position ®that : the judgment was erro- 
neous, beeause the plaintiff was not decreed to 
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surrendef | the slave, has next to bed@a mined. East’n District. 
Jay, 1824. 

“It is true as was argued, that redhibition means ~~ 

annulling the sale ; the sellerigetting back the ©4S7=tLaxo 

thing sold, and the purchas¢r receiving the Prtuiox. 

price which he paid ; and ordinarily the’ pur- 

chaser, to maintain. the action, ought to offer 

to return’the thing with the fruits. Civil Code, 

356. Curia Philp. lib. 1, cap.» 13, no. 1. 

Pothier, traite du-vente, no. 917. To this ‘ile 

there are.secessarily exceptions; where the 

thing is no longer in existence, and has ceased 


to be so in consequence of the vice or defect, » 
which forms the ground of redhibition, as if a 
horse or a slave died of the» disease under 
which he was labouring” at the time of sale. 
Pothier, traite du vente, no. 290. Therefis the 
same reason for recognizing the same rule,-». 
when the buyer is unable to. retin a thing, > 
though still living, in consequence of the. vice - 
inherent in it ; as in the case before U8, where 
the slave has absconded, and cannot be found. 
Otherwise the right of the buy@hwould di 
nish, in proportion as the injury.increased. ¥ 
the slave runaway; and was caught again, the 
purchaser could have his action: of redhibi- 
bition ; but if he were so expert in the habit, 
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»* 


East’n District. that heg@lyded all sniicly, and Was lost entirely, 


Pes May, 1824. i 


~~ the owner would be withgut remedy. ~ 
Casretaxo — The questiongisj:whether sufficient evidence 


Petxox. was offefed’that-the’slave had runaway, and 
oe was not ifthe plaintiff’s possession. We think “ 
it was proved.by as good evidence yas the na- 
ture of the case was susceptible of,*and that - 
the jury did not “tr in finding it affirmatively. 
It is complainéd that there-was error, in de- 4 
creeing the first vendor to pay, not the price 
whichthe sold the slave for, but that which his 
vendee obtained for him, and on this point we 
agree with the appellant. The very definition 
of this action is, to replace thé*parties in the 
situation they were previous to the contract, 
Here more wéédone. It is true that to ac- 
complish this, damages may be given, but to 
“ enablé the-court to decree. them, they should 
be proved ; and no evidence of this kind ap- 
pears on record, unless we should consider 
as’such, the defendant being deprived *f thc 
profit he made by sellingtthe slavee ‘This sum 
“given by the judgment, was not found by the 
jury, but was a‘conclusigh of the judge from 
the verdict. ‘i 


oe 
u 


We think he.erred, and do therefoye order, 
adjdtige and decree, that thé judgment of the 
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_parisie court be annulled, avoided and reversed, a igo 
“and'it is further ‘agjudged and decteed, - that ms: 
the-sales of the slave, mentioned in the peti- AY 
tion, from Peillon to Castellano, and ies. P=EEE- 
Leslie to Peillon, he reseinded and annulled: ; 
That the plaintiff do recover from the defend-  * 
~ ant the sum of six hundred dollars, with inte- 

rest from judicial demand ; and that the de- 


CasTELLANO 


2 
fendant do recover from his vendor Leslié, ? 
cited in warranty, the sum of five hundred and 
fifty dollars, with interest from the time he was 
natified to appear and defend this action ; and 
it is also ordered and decred that the-said Les- 
lie pay the costs in the,court of the first in- 
stance, and tht defendant those of appeal. 
* Dennis, for the plaintiff, Morse, for the de- 
fendant. 
+o 
BINGEY vs. COX. 
ApreaL ftom the court of the parish and iainiie 
city of New-Orleans. the quality of 
heir in acts, 
accepts ‘the 


Porter,. J. delivered the opinion Of the succession sim- 
court. This is an ‘action brought against a?” 


Vou. i (N. 8.) 60 
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Peete justice of the peace; for malfeasance in 4office. 
as The. ease came up on. a pill of a 
cz. _ ‘‘aken to the opinion:of the judge a.quo, refu- 

_ Cox. sing the plaintiff permission to give;auy evi- 
The paint dence i in support of the. allegations. contained. 


peed not sup- 


ro his patton in his petition, because it was not sworn to. 
y his oath 


The case of No counsel has "appeared for the appellee, and 
a justice sued 


for malfeasance the case has been submitted without argument. 
in'Sffice, forms 


no exception to We. are not aware of any law which required 
thierule. — the petitioner to swear to the truth of the aver- 
ments in the petition, or which takes this cae~ 


out of the general rale. 





‘It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
be annulled, avoided and reversed, and that . 
this cause be remanded for a new trial, with 
ditections to the parish judge not to .prevent 
the plaintiff from offering proof in support of 
his petition, on the ground that it was not 
sworn to, and it is further prdered, adjudged 
and decreed, that the appellees Pay. the costs of 
this appeal. 


Davezac for the plaintiff, Hawkins for the 
cefendant. 
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_ LE CESNE ws. COTTIN: ae” 
1824. 


AppeEat from the court of the first district. be 
Poassr, J. delivered the opinion of. the Cos 

court. Vhis cause is not presented for deci- The __ Tee Saute 
sion on its merits, but in order. to understand hore jurisdiction 
the points made, and the opinion. we haves: "nen 
formed on them, it isnecessary to state the pro- 2°, defentant 
ceedings from the institution of the suit-up ney en 
the present time. . court of” pro- 

bates. 

This action was. commenced by attachment. . Whether 
In the petition it is stated thet Jean Baptiste ~~ 
Cottin. of the city of New-Orleans,* was’ in-,,;,.> — 
debted to the plaintiff in the sum. of $7000, 
with interest ; and that he had deceased, leav- 
ing as -heirs, his father “Vincent Cottin;..and 
his wife Marguerite Debon, the former, for two 
thirds of his estate, and the latter, for one third 
only ; and .that Cottia the father, resided per- 
manently out of the state. — 

The attacharent. was. levied caaditiand 
effects of the defendant, and .an attorney apr 
point ed to defend. his rights, who: filedan aa- 

_ swer to this suit, in which he denied the juris 
diction gf the court, on the.groynd that both 
plaintiff and defendant were subjects to the 


King of France, and residents of that,country, 
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a and pleaded several other matters in avoidance 


ew 
Le Cresnze 
ws. 


Corry. 


of the action, 


The cause thus put at issue stood so for 


some years, and various proceedings were had 


on it. Before reaching a point’ at which final - 


judgment could be rendered, Cottin, the fa- 
ther, died ; and the first matter which appears 
on record in consequence of his decease, is a 
motion of the counsel who had been appointed 
to defend his interests in this suit, suggesting 
the fact of his decease, and calling on the 
plaintiff to shew cause why his heirs resident 
in Francé should not be’ made parties defen- 
dant, and an attorney appointed for them. 

This applivation was resisted on the part of 
the plaintiff; the court however sustained it ; 
directed the heirs to be made parties to the 
suit and that the counsel who had formerly 
appeared ‘for. their ancestor, should be - 
pointed to ‘Fepresent them. 

The attorney thus appointed, filed an an- 
swer for the heirs, in which they state : 

“J. That the allegations contained in the pe- 

tition are not ‘true. 

2. That they know not. the signature ‘of 
the deceased B. Cottin, tlie son of their author, 
Vincent Gottin, 


_ ae ao —_ 
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3. That the title if genuine, was made for i) 
the purpose of covering a donation, to the pre- “~~. 

; . Lx Crank 
judice of the legitimate or the legal portion of wz. 
Vincent Cottin in the succession or estate of 
his deceased son, and that the said dunationis _ 
void on another ground, as not being clothed 
with*formalities required by the laws of the 
place where the same was made. 

Subsequent to the putting in of this defetice, . 
the heirs filed another answer by an attorney — 
not appointed by the court, but who derived 
his authority from the defendants.themselvesy 
This answer alleges that the persons therein’ 
named are heirs of Vincent Cottia, ‘that they 
resitle at Harfleur in France, and that they - 
have accepted the succession with the. benefit 
of an inventory. 

That the court has no jurisdiction of thé 
cause because the suit was originally com- 
menced against Vincent Victor Cottin, ‘thetr 
ancestor to recover a pretended debt due by” 
his deceased son, whose succession* the said 
,. Vincent had accepted: under the benefit*of an 
inventory, and the cognizance thereof, was of 
the .exclusive jurisdiction of the court of 


probates. t ‘ 


@e 
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PMlaitens 2. That the defendant’s themselves residing 
\>-~ » in Frange and having there accepted their an, 
Le.Csss8 cestor’s succession, under the benefit of an ine. 
Com. ventory, it is there, and not here, that the pre- 

tended debt is to be liquidated. , 
The. other parts of the answer reiterated. the 
same allegations, of that first pleaded by.the at, 
, torney, appointed by the court, to represent the, 
defendants: as absent heirs. 1% . 
The court sustained this: plea. to the juris- 
dtction, on the ground that. Vincent Cottin 
having accepted the succession of his son J. B. 
Cottin.only under benefit of an inventory, all: 
claims against him in that capacity were. of 
‘the exclusive jurisdiction ofthe court of pro- 
bates, and ordered the petition to be dismissed. 
with costs. . 

From. this decision the: plaintiff has ap- 
pealed, and in the argument several questions 
have been raised which present no .inconsidera- 
ble difficulty in the decision. . ‘The emharrass- 
ment however which afises on that, on which 
‘the judge a quo decided, the cause, does<not 
proceed from any hesitation we have in. recog - 
nizing, the general principle on which he-con- 
sidered it his duty to dismiss the case. ,There 
can be no doubt but that if it should be found 
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that Y. Cottin the father, accepted his sun’s a ha 


succession. only’under the benefit of an inven, 
tary, that it ‘was before the court of probates, 
any claim against that succession shoyld have 
been prosecuted. ‘But it has been strenuously 


urged on the part of the plaintiff, that before - 


the ancestor of the defendants made the de- 
claratién by which he claimed to take the 
succession of his son as beneficiary heir, he had 
done acts in relation to that succession, which 
deprived him*of the right of accepting it in 
that capacity, and that subsequent to the de- 
claration, he’ had so acted as to make himself 
responsible as heir pure and simple. 

Before noticing particularly what these acts 
were, it will be proper to state the principles of 
_ law which govern cases of this kind, and see 

how a succesion is considered as accepted pure- 
ly and simply by the heir. On this head, our 
code presents rules at once clear and positive. 
According to it, a succession may be accepted 
simply, or under the benefit of an inventory ; 
the simple acceptation may be either express 
or ¢acit, and it is express“ when the heir as- 
sumes the quality of such in some authentic or 
private instrument, or.in some judicial pro- 
ceeding.”. C. Code 162, art. 77. The plain: 


Ne aan 
Le Cresxx 
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East’nDistrict. tiff asserts that the ancestor'of the ptesgnt de 


JMay,1824. 


~~ .fendant did, in more than one instance, assume 


Le CrEsnz 
ws. 
Corrtin. 


this quality, andin support of the assertion 
he praduces, among other documents, the 
record ofa suitinstituted by the father, some 


- years before the declaration made by him, that 


he accepted the. succession with the benefit of 
an inventory, in which suit he takes on him- 
self the quality of heir. -On examining the 
petition filed in that action, we find,the plain- 
tiff is fully sustained in this agsertion. In it 
V.. Cottin, states that J. B, Cottin, then late 
deceased, was his legitimate son, that he had 
died leaving no issue capable ot succeeding 
him, and that the plaintiff and one natural 
child were the only lawful heirs of the said 
J. B. Cottin. The prayer, or concluding 
part of the petition, contains« language, still 
more unequivocal, it requires that the defen- 
dant may be condemned to deliver to the pe- 
tioner as heir, the two thirds of the succession. 
When the law and this instrument are placed 
together and eompared, it is difficult to con- 


ceive-how a doubt can be fairly entertained 


that the expressions used in the latter, do not 
amount to an acceptance, pure and simple, 
The first declares that if the person who has e 


| 
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When the law, and this instrument are placed "ar 


together and.compared,. it is difficult t9 con-. 
ceive how a doubt can be fairly entertained, 
that the expressions used im the latter, do not 
amount to an acceptance pure and simple. 
The first declares, that if the person whe has a 
right to the succession, take on himself the 
quality of heir in a judicial proceeding, he is 
considered as accepting simply, or in other. 
words without the benefit of an inventory. 
The record of a suit in a court of justice is 
presented, in which one standipg in that situa- 
tion, calls himself heir. If any thing can sat- 
isfy the words of the staute, this surely must, 
_ and it és rare we believe, that the provisions of 
any law find a case so elearly within their 
_ operation. 3 

It was urged, that the action in which these 
expressions were used, was brought for the pur- 
pose of having it ascertained whether Costin, 
pere, was heir, or the wife of his son, who 
claimed the successjon in right of her deceased 
child ; and that as. soon as a judgment of the 
court of last resort established his quality, he 
made a deelarationthat he accepted with the 


Vou. u.(N. 8.) 61 
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; Basta District. benefit of aninvéntory. Ifsuch bad been the 
wr~w object of the suit, the answer would be, that 
LeCrsxe the plaintiff should not have called himself heir 
Cort™.  wntil the court established his right; for by do- 
ing so, he took on himself the quality of heir, 
and the law declares that in such case he shall 
be considered as accepting purely and simply. 
But the language used in the petition does not 
support even this argument. ‘The plaintiff 
claims two thirds of the estate from the wife of 
the deceased—asserts his right as heir to his 
son—avers thatyhe has made an amicable de- 
mand of the property, and prays,—not, that 
his quality of heir should be recognised but 
that the portion of the estate whigh be- 
longs to him as heir, should be decreed 
to him. We have no doubt that this 
was an assumption of the quality of heir, . 
- and in support ofthis opinion,’ we refer to the 
following authorities: Toullter, Droit Civil, vol. 
‘ Af liv. 3, tit. 1, chap. 5, no. 326. _Pandectes 
Srancaises, vol. 6, no. 197, 371, ibid 420, no. 
235, Pothier, traite des succession, ~~ 

3, art. 1,§ 1, ib. 2, § 3. 

Were it necessary to place the opinion of 
the court, that the ancestor of the defendant 
accepted the succession of his son purely and 
simply on other ground, the record furnishes 
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& 
us with the means of doing it. By law a Bevia District. 
faithful and exact inventory must.be made of c+~w 
all the property of the deceased.. This the a a 


heir may do, either before or after. accepting, 
or he. may even accept under an inventory 
made by another persou, Pandectes francaises, 
vol. 6, no, 226. “But no.matter when, or by 
whom made, this inventory must contain a 
full and correct account of the onjects which 
form the succession, and if it does not, the 
heir is deprived of.the benefit of it. . Pande- 
ctes francaies, vol. 6, p. 409, no. 228, Toullier, 
vol. A, liv, 3, tit. 1. chap. 5, no. 362, Now in 
this case the inventory which was made by the 
executor, and which it was argued, dispensed 
withthe necessity of the heir making one, is 
expressly charged by that heir in the petition 
against the wife of his son, to be untrue ; sever- 
al material omissions are enumerated, and 
some it is stated, will be thereafter proved. If 


’ this declaration was correct, and as to the pe-: 


titioner in that case, and those claiming under 
~ him, it must be taken as such, unless shewn to 
have been made.n error; there wads not’in the 
first instance that true and faithful inventory 
which is indispensable to enable the heir to 
‘accept under, and po step has been since taken 


Cortix. 
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ge by him to supply its defects, although the knowl- 
ware edge of then’ is expressly dvowed by Kim. 
“Et@xsrt On this part of the casé then, we conclude 
Corr. that Cuttin; thé father; made himself responsi- 
Ble in Kis ifidividaal capacity; for the debts of 
his sow; and that thére was no error either in 
the manner in which. suit was commenced 
against him, nor in originating it, in the district 
But the aiicestor of the defendant has since 
died, and it becomes necessdry to consider 
what effect that event bias on the cause. His 
representatives who have been admitted partics 
to thé suit, have pleaded, that the court before 
which it was pending; liave lost jurisdiction: of 
it, and that as the succession has been opened. 
in France, and they have accepted under the 
benefit ofan inventory, the plaintiff must pur- 
sue his remedy in that country. If this were 
the only question before us, we should have 
neither difficulty nor hesitation in answering” 
it in the negative ; but as on questions of this 
kind, the court is bound to notice.all objections 
to jurisdiction ratione materie, whether special- 
. ly pleaded or not, we find ourselves in thie ne- 
cessity of considering the different’ questions 
which have been raised in argument. 
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* . Jehas been contended, that if the plaintiff be 
not compelled to seek his remedy in France, he 
must do it before the.court of probates in this 
city; which under our law, has sole and exclu- 
sive cognizance of all claims against succes- 
sions, administered by a curatér, execator, or 
beneficidry heir. It does not appear that the 
present defendants have taken any steps to 
have the successign opened in the court of pro- 
bates, nor done any thing there, by which 
their character as beneficiary heirs can be dée- 
termined. But admitting they had takén steps 
dn our courts to be received as such, we should 
then have presented tous, the very important 
question, whether the representatives of a per- 
son who dies abroad; and who themselves live 
‘in a foreign country, can, while residing there, 
take on themselves the quality of beneficiary 
heir in relation toa succession opened here, and 
thuscompel those who lave claims on the 
estate, to follow these heirs under- another 
government to enforce their payment. It is 
clear that a curator, or administrator in another 
country ¢could not iv virtue of the authority 
conferred on him bring suit here, ‘it being 
the imperative duty of our courts to protect 
their own citizens, and not to suffer the pro- 
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ae perty which is to answer their claims to be * — 
wy~ withdrawn beyond their reach. As the law 
Te CssxE has declared that the beneficiary heir is to be 
Cort. considered an administrator of the-estate in re- 
lation to creditors and legatees, the right of a 
foreigner. to exercise that trust here, under an 
authority vested in him by the tribunals of 
another country, cannot bé distinguished from 
that of the curator, adminisator, or any other 
agent. C. Code, 168, 104, { Dallas, 456, 
1 Cranch, .259, 9, ibid, 151, 2, Massachu- 
setis, 384, 
«The principle on which this rule has been - 
established, greatly aids the investigation of 
the question just stated. A moment’s conside- . 
ration will shew that almost every reason 
which prevents the administrator, curator, or 
beneficiary heir holding their authority. from 
another government, to administer an estate 
in this country, operates against the demand 
of a foreigner not domeiciliated in the -state, 
from exercising any of these trusts. The dif- 
ficulty of sueing them, and compelling a faith- 
ful discharge of their duty, and consequent want 
ef security for those interested in the settlement 
of the estate, exist equally in both cases. De- 
lay and expence must, be produced in 
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every case, ia thé recovery of debts and lega- my 
cies; in not a ‘few, the erftire’ loss of them, * wa 
may'be the consequence. Some’of the duties 1 €="* 
which: persons admitted*to these situations ©°™?™- 
have to: perform, are strictly personal, and an 
examinaticn of the different provisions of our 

law, renders it very questionable, it was ever 
_contemplated these offices should be exercised 

.through an agent or attorney in fact... The 

persons appointed are required to make an 
inventory ; to give security ; it is their duty to 
administer faithfully the estate; to enquire 

what debts are «lue and recover them; to scru- 

tinize the various demands presented against 

the succession ; to oppose all that are unjust and 

to afford every facility intheir power for the 
liquidation and payment of those that are 

honest ; to render an account of their admin- 

istration contradictorily with those ‘interested. 

The curator must “take an oath before the 

judge, for the*faithful administration of his 

office. ‘Thebeneficiary heir on failing ta give 

security, cap be compelled to deposit the 

money received by him, in one of oir banks, 

How can the discharge of these duties be en- 

forced, where the person who has to perform 

them, resides in France, England, or Russia, 
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sends an agent here to collect the monies 
due an estate, and gives him no authority to 


represent bis principal in court. We know, 


ofnone. The creditors and legatees therefore, 
would be without remedy, unless we should 


consider such, the right of following a foreign-. 


er in whatever quarter of the globe he resided ; 
but this in many cases, indeed in the greater 
number, would be the same as having no rem- 
edy at all. It was we presume from such 
considerations or others similar, that a rule 
was established in the Spanish jurisprudence, 


that an inheritance must be accepted by the © 


heir in person, and that this was one of those 
acts which could not be done by an agent or 
attorney infact. Cur. Phip. p.2, juicio exe- 
cutivo, § 27, possssession hereditaria, no. 1. 

To these arguments which are principally 
bottomed on inconvenience, it may be answer- 
ed that the beneficiary heif does not enter on 
the administration in virtie of an appointment 
from our courts, but in right of the relation in 
which he stood to the deceased ; that all the 
duties here ennumerated might be discharged 
by an attorney in fact; and that as the law 
does not distinguish between the resident, and 
non resident heir, the courts cannot. It is 
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“unnecessary"for us to express. an opinion of mae 


" ‘as weall think that Whether: an estate can 
~ sidifinistered by a» ‘béneficiary heir, fiving 


“that this necessarily vested the cognizance of 
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tilis question, which is not freg’ from difficulty 
be Lx Cites 

_ Corrie. 
abroad, Or not, the ‘result in this case nilist be 
the same. | 

It was cohtended in argument, that admit 
ting it could hot, thea the estate was a vacant 
one, a curator muist -be appointed for it, and 
all claims against the succession in the court of ’ 
probates. The correctness of this positjert des 
pends on a fact of which the record. gives us no 
evidence. [does not necessarily follow, that 
on the death of a defendant. in an. action 
pending in our ordinary courts, the’ case" must 
be transferred to the prohate court. - It is only 
where the party has left property within its“* 


_ jurisdiction; to be admimistered, that this dis- 


position must be made of the case. If there’ 
be no effects of which ag inventory ‘gan. be 
made, nothing to be sold, and no debts fd-be - 
collected, there can be neither curator, er bene- 
ficiary heir appointed; and that court ) 
jurisdiction of claims against the deceased. On 
Code, 172, art. 118 & 122. . 
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* aes 











—— 
“ ? 
‘ + > & 
A450 “CASES IN vanotiem Fim: “9 
cal = The évidence cake in the case. now'before 
ea s, shews, that Cottin the father, sol. all his | 


— right in his,deceased soit’ ¢ estate, and that the i 
Carte. property attached, has béen given up on Ssecu-» 
rity ; the probability therefore i is, that the de- 

_ ceased has left uo estate in this country, but 
© whether he did, or not, the court Cannot act on 
the presumption, but.the proof of that fact. 
Were we to send this cause now before the 
court of probates, and it should turn out there 
was not any estate to be administered, there 

“would be no person against whom the plaintiff . 

could carry on his suit, and after looking ir 
vain. for a defendant, hé would be. 
obliged to abandon the pursuit, and lose his 
remedy. Ina case_ circumstanced like this, |i 
we are of opinion the ordinary tribunal does 
é~ 
not lose 1 its jurisdiction by the death of the de- 
fendant, and that it may proceed to final judg- ° - 
mept, according tothe principles established 
in the.case of Montreuil vs. Jumonville, 4 Martin, 
ee FO He 
The admission on the record of the defen- 
dants as beneficiary ‘heirs, cannot affect the 
decision of the case ; they do not aver-that they 
“a have been as such in the court of pro- 
bates, that their ancestorsleft property in this 


* 
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state, or that they have. made an inventory of it, East’n District. 
May, 
Whether by thege acts they Jhave made“them- CAA 


selves heirs pure, -and simple, of will incur — 
that responsibility by contifiving to defend the C9F™™ 
aut, we need not now, enquire. vitinins | 

It is therefore ordered, adjudged and de- - | 


creed, that the judgment of thé distrigt court 
be annulled, avoided, and reversed, and it 
is further is Gdjudgéd, and decreed, 
that the case be” remanded to ‘the district 


- 


_ court, with"Wirections tathe district judge -to 


proceed therein according to law, and that 
the apjftllee pay the costs of the appeal. 


«Moreau & “a 3 the plaintiff, Seghers for - 
the defendant. “3% : 
> «@ 


e f. ~—<1e—- »* 
4 MORRIS vs. HATCH. 


APPEAL from the courtof the fourth district. 


r Part of the 


Porter,’ J, delivered the opinion of‘the*facts at issue 
court. In this action the plaintiff claims three i A og 
hundred and seventy five GOllqus-f front the de willrtrevone 
fendant, for wages for one year, overseer, 0 ge 

case turns on 


The defendant pleads the generalissue. + {he credit dec 
The cause was submitted to a jury, who ‘°*Witness. 
found as follows, ‘ verdict in favor of the plain- 


° * 
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East’n Disitiet, 


May, 1824 
mow 
Morais , 
ve. 


Hates. . 
7] 





© which i is disputed, the ve 
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tiff,” & new tgial was moved for in the infers 
or court, which was refused, -and judgment 
rendeted for the amount claimed in the peti- 
tion. The defendant appealed. 

* Itis objected in this cdtrt, that the verdiet 
of the jury is irgegular and must be set aside, 
because #t does not find the whole. matter at 
issue—which ‘was not metely whether the 
plaintiff were entitled togecover, but how 
much, y - 

This objection; whith j is taken from the com. 
mon law, would "ges be* fatal in countries 
governed by that system ; for as the courts 
cannot there decide on any question of fact 
‘must find on the 
whole matter at isifepto enable a a judgment to 
berendered. ~~ * " 

In this state a different rule line been estab- 
lished, questions of fact may be acted on by 
the court ; part of the matters at issue, or the 
whole, may be submitted toa jury: The judge 
in giving judgm thay take the matters 
found by: Liege and the evidence - given 
on other branches of thé cause, and render 
Judgment on both—this is every day’s practice. 

Aga'n. 
power to decide contrary to-the jury, when 





all the evidence confes up, ‘may if that finding* 


The supreme court which has the. 
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upon the proof appearing on’record. ae 
On either ground” therefore this cage must 
now be examined (oi) its ‘merits, and being sat- 


ei alin 


| #the plaintifgmust, so far as the jury ‘have found, 
h have the benefit which parties possess: “inthis 


*- their favoug, on a question of fact: , 
to which the.evidence taken béfow appears to 


‘| the plaintiff had’ right_ to dismiss -the defen? 
dant from his service, béfore thé term for which 
he was engaged#had expifed. With the ex- 
4 “ception of one witness, the weight of evidence 
is in favor of the latfer—the ‘jury must have 
4 “considered bis testimony unworthy of credifin 
_. rendering the verdict which they did—the 
judge must have been of the same opizion in 
refusing®: new trial’ We do not know the 








and hearing him give hi®testimonys and so sit- 
uated, we cannot say that that ‘the. tribunal 
which had so.miach better means than we pos- 
sess, of a certaining whageredit was due to his 
| testinoafeted in refusing’it any. 

« Itis therefore ordered, -adjudged and de- 


e 








~ isfied that the position first asSumed is correct, 


have béen~principally diretted, was ovhether r 


witness, we had, pot the advantage of seeing: 


a4 
a7 
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5 le o “A nate ‘“ ? * mm P 
be Msbfficient digregagd it entirely, and gage eg 


vs. 
Hare® 


tribunal,"Who come into it with a verdict in 


The point really disputed in thiswease, and 535 










. ae 
oy? UAE 
‘ Mas? 
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494, , CASES IN X THmsuPREE. cOURT, 
%% . 
- Reameyict creed, that the judgment Qf the district courtbe $ 
aw affirmedwyit costs | ne |e 
MoRRis.g - 4 
Eyres. White for the Plog, Morse for the detele. 
a dant. - « wre ‘ 
: * a 
- . 2 * a 
oD $e e « 
+3 “WALTON & AL. vs. GRANT & AL. 
——— . : + 


_APPEAL from ‘oe coil of the first district. ’ 


4 ? ’ . . oi ie 

Where the PorteER, J. delivered the opinion of the 
f. = e oa le ; . . ‘ . 
jodgment muss court. In this,action the plaintiffeclaim dam- | + 


the party bold. ages#froffi the defendants, ig consequélice of 
ing the affrma- persons in "their employment, having permitted 
the steam boat Columbus w ran against @ 
vessel owned by the former, then at an-» 
chor ingghe river Mississippi. ‘The gentrall 
issye was pleaded, and the judge below, after 
hearing the evidence, gave judgment for the’ 
defendants. The petitioners appealed. 
, + The question presentedyis one of fact alone, 
and the rule established i in this court Is; that 
: the sdlecision in ‘the inferior “tribunal, always 
ad governs here, unless it clearly appears to he er- 
roneous. We have examined the exidence on 
this record, and we are-unable to say that-such 
errorappears. The Testimony leavesit doubt., 


ful whether the injury which the brig ae * 


































Sao PS F. 6H 


&E with costs. ‘ye oar’ 


ae 
e° , t ? 
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>. Bil 
ely was owing. i -the negligence ‘ef the per M en 


“gens cpp ducting the steanr™vat, or to the sud- ota 
Me Menychange in the _position of the former; .to ee ol wane 


_avajg wi at the persons aboard conceived, the’ Gaiyy Bat. 
* ‘too near approach of the latter—the judge -*\ 
therefore decidedrcorrectly in giving judgment, . 
sagaingt th rty holding the affirmative of the 
oa “desi, See Knot vs, Haslété; 12 Martin 260. 
<a ordered, adjudged apd.decreed, that 
the"Judgment of the district eburt be sities 








po 
> 


_Maybin for the “Piva Bits for the a. 
fendants. eS al . 


? 
e pe . —_o+o . g 
a * 


5 FOSTER vs, ‘RANDOLPH. ® 


Appeat from the court of the third © digrict. If the petition 


does net shew 

notice totheen- 

Martin, J. delivered the opinion of the ia. te 
court. dn this case ae number of bills- of nag EN 
ot be final— 


ceptions were'taken, but the insufficiency ‘of but the plaintiff 

- . spuld"be non- 
the petition, and proofrendersit useless to exam- suited. 
ine them, principally as the state of the record 


ddées not ‘enable, us to pass on thie « merits of. the 











case. 

” The. defendant is sued as éndorser of a prom: 
or Wie of had, there is neither allegation 
nor proof of notice, to him of the default of pay- 


a 

















is = pth 2am r * tee e Ww! | 
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iF 

Rete. met, biitethe judgment oh not to concldde 





























“Plaintiff. 4 - 
. .“Itis therefore sndeved, adj Hiudged “ong # 
a _preedythat the judgment of i district 


,° ” be annulled,-avoided, and reversed, alu tach _s 
there be judgment as fh case of honsuit: Coss, *. 
to ‘be paid. to plaintiff in the distal court and : 








thedefendant andimppeliée im this. ‘s 
YY 
- Diumoulin Totthe plointif, Preston ee 4 
defendant. “s% he . ; 7 id 
od Fs ected | eS . 


>." ™ al . ty 
BARGEBUR & dt... re THEIR CREDITORS. | 


bal k 
CARR en 


pe we 


Order for syn- Cras: from the cioghi of the first. district. sj 
dic to produce : 


coking Keer Marne, J. delivered the opinion’ of the 


ae ‘eourt. Morris and others, creditors of the 

a re insolvents, obtained a rulevon the syndic, 
: thathe .prodtice his account or shew cause to_ 

“~~ © the contrary. . The cause, appearing insuf- 

ficient, the rule was ‘made absolute—where- 

upon the syndit’s counsel, took: ‘a biltof exgep- 

tions to the opinion ofthe court, ahd appealed. 
* The appellée’s counsel urges that the deci- »& | 
sion appealed from, is not a final judgggpnt, and 4 
works no irreparable.injury to the syndic. 
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The order to prodace the account, is certain. — 
May, 1824. 

ly nothing but a preparatory “step towardsa aw 
final judgment. We cannotsee what injury ae 
(which the final judgment cannot redress, ) may Tarr ta 
result from. it. oe eee a iad 
ature. 

It is therefore: ordered, adjudged and de- 


creed, that the appeal be dismissed with costs. *% 


Watts & Lobdell for the pent Pierce for 
the defendants. 5 






















—ot+o 
“ KIRELAND ve. S9ErH. 


‘Arrzan from the court of the eighth district. ocd iieate 
Manatx, J delivered the” opinion’ of the peeing. is an 
court.. This case is before us, ona bill ofvex- ought tocobtais 
aptions; to the admission’ in’ evidence ‘ofa intrinsic | evi- 
judgment, rendered in the state of Mississippi- -_ ity 
It is contended the district court erred in wi 
admitting it, as it was notlegally certifieds:" _ 
-1.’ Because the record is not: sclbsbitlen 
ted by the seal of the court, and ‘it-does not 
appear either in the‘certificate of the.clerk, mor 
that of the judge, that the court had nbt a‘séal- 
2. It does not appear that the clerk and the 


. judge; who certify, areofficers of the’ same * 
Vor. 1. (nN. 8.) 68 





te 


498 | _—s CASES NTE, SUPREME: COURT 
a District. egurt. ‘The one states himself clerk of the su- 


wv~  perior.court of the county, of Jefferson,. and 
ee the other. judge of, the first judicial district 
sure. So non constatthe judge who certifies or at. 
tests, presides in the court in which-the judg- 
ment appears to have been given. ora 
The-act of congress,: 1790; ch. II. requires 
the certificate of the Judge, Chief Justice, Or 
| presiding Magistrate, as the case may be, .. 
‘Ihe certificate does not appear to have be 
given by a Chief Justice or presiding 
trate.—It should therefore appear to have idk % 
given, according, to the words of the law by the - | 
judge, i. e. the judge of the court, in which v3 
the judgment was given. The “use of-the de- { 


STR 8 ee AUR R ek Noo Race Ms, stapes: aa cs Saran 
al aN ‘ = 


ee aati 
Panag a 





finite article.implies the.idea of a judge, who _ 
alone constitutes theeourt. If the court has 
more than.one member,none can certify, ;but — 
the Chief or. presiding one. ..In the ,certificate 
before us, it does not appear. that the person, 
who certifies, was..a- judge of the. court, in 
which the judgment was.rendefed, .and if this 
‘*did appear, it would not suffice, for non’ con- 
stat, that he. was. the sole; abietniot wet ; 
ding judge. 
Admitting then this defic .ency could be eked io) 
* out by other evidence, none appears to have 


Cd 


i 
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been inttrodaced, and the district court, onthe ea 


contrary; ‘appears to have ovefruled the legaj ee ed 


: objection of the appellant’s counsel — We think. — 


it erred. Surem. 
The certificate ought to dotted intrinsic ev. =. 
idence, of the official capacity’ of the person *- *& 


who certifies, i. e. if must shew thafhe is the 
person by whom the certificate is required by 
law.to be made. Here then is no cvidence, 
that the supreme court, of the county of Jef- 
ferson, sits in the first district, nor that the 
judge of that district, is either the sole, chief, 
or presiding-judge of Jefferson’county. 

Itis therefure ordered, adjudged andéde- 
creed, that the judgment be annulled, avoided, 
and. reversed, and the case remanded with di- - 
rections to-the judge, not to admit the record - 
of the judgment, in evidence. The costs of —_ 
the appeal to be borne by the appellee. 


- Workman for the plaintiff, Watts & Lobdelt 
for the defendant. | 


-” 
en 


HOLLAND vs. PIERCE. 


Arprat from the.court of the parish and city Payment ofa 
note or bill su-. 


of New-Orleans . rotest can-" 
? : ray made be- 


3 ‘ ° . ee fore protest. 
“Porter, J. delivered the -opinion of the © A “sana 


‘court. This is an action by an endors¢e, a- arene. 3 


*s# 


- 








* 


500. CASESAN THE SUBREME.COURT , 
Eastin gainst apendorser. of a; promisory note. It. 
3 ~~~ was drawn by one John F. Miller, and made 
HoriA*? payable to.the defendant;,he endorsed it: to 
_Papncr- the plaintiff, by whom it was transferred to the 
snd theneie is house of Hyde, &: Leeds, and by. them it was 
) jostd, the" yt discounted at the office of discount.and depos- 
able. it of the United States bank. > . ger ee ve 
The day it became due, atthe hour the bank 
was closing, the plaintifiealled, and giving to” 
the teller the amount of the noté, received it 
from him. Jn the evening; he handed it over 
toa notary public, -who demanded payment 
from the meker, which was refused, and the 
notewas accordingly protested. © + aj 
The explanation of this transaction, which 
. the respective parties have made, differs very 
‘ widely. The plaintiffstates, that he was on 
other paper with the defendant, that he had 
reason to believe the note would not be paid, 
- _ gnd anxious that the credit of the latter should 
not suffer by his name appearing on protested 
paper, he took it up. If this” statement be 
correct, nothing can be imagined more zeal- 
ous and obliging, than such an act of friend- 
ship. “The defendant, however, gives quite 

















_another colouring to the matter, he. states that « - 


the maker ofthe note and himself had vari- 


[ere | 
# 
*' 


ed 
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Wesitcemecsting together, that the former was Eatin 
ipdebted to him, and that this was a plan: lid ww 


between ~* Miller. and Holland, .ty recover 


U8. 


through the agency of Holland, the amount of. *™=™ 


the note from the defendant, | and force him to 
bring ap action against. the maker,’ by which 
means the recovery of it would be delayed; 
until q final s setiement could be. made, of -va- 


rious matter in litigation between them... - * 


.. Which ef these statements be true, if. cop- 
cerns not the .court to enquire,-as. the. légak 


rights of the parties: must be settléd on osher - 


considerations. Admitting, however, thatthe 
payment was made from the mofitve-which the 


-"s 


plaintiff alleges,,to. wit: for the honour of the. - 
‘indorser, still that, payment,,did. Wét.confera. - 


right of action, unless the*hofiour of the inder- 


ser, was then in sucha situation, that this mea: : 


sure became necessary * “for its preservation: 


Now itis cledr to. ns; it Was not.” The hous; 


or of the parties.to the note, could not either 
in rcason, or by law, be in ‘any, way affected,” 


until a Nuektee. non- payment. Hencegny . 


, Hep oD behalf, of that honour, :previous to. 
the ~ protest ‘of the instrument was,premature, 
- it ‘ wag-discharging”¢ au obligation | before - =. 
exished. ‘Ree plata himself seemed ihe’ 


- 
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EasttnDistrict aware ofthis, and that taking up'the note; dia 


May, 18 


ww not give’a right to sue: the indorsexs, for “he 
Honsanp 


?. 


deemed it necessary afterwards to protest the 


instrament, for the purpose of assuring his’ - ‘ 


recourse on the very person for the sake of 
whose credit, he avers he paid it. Nothing 
can shew more plainly the irregularity of the ~ 
transaction, than this circamstanee’: —thg par- 
ty paying is obliged to dishonour the note, 
which in tenderness to’his ftiend’s Honour, he 
had already ‘paid. 

Phe authorities are equally opposed, to tai? 


“tight claimed by the plaintiff. . 


Payment, says Chitty, may be made by any 


" one, for the honour of the drawer, or any of the | 
: indorsers, bul it isealways made after protest, 
~ and:is therefore-callel payment supra protest, 


and no person should pay in honour of anoth- 
er, before the bill has ‘been protested for non- | 


" payment. Chitty on Wills; “Ed. 1829, 329, 330- 


To thé same effectts Pothi 

*. © Celui qui acquitte une lettre de change 
pour Phonneur. du tireur’ ou de» quelqu’un des 
endosseurs, doit,. pour opligers ehyers qui ace’ 
tione negotiorum Sestorum, | ‘celui poar Jhon: 


neur de quril Pacquitte, la'laisser protester par 


le porteur avant *que dé “la payer, P 
traite du contrat de change, no. 1 14. — 


« 
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We think therefore that supposing. this pay- Beepenall: 


| ment was made for the honour of the indorser, 


et na 


it conferred.no right on the person making it Ha 


to sde him, and Wwe haveouly to enquire wheth- 


er-the protest for non-payment;- made under 


- the circumstances here presented,€nables. the 
plaintiffto maintain his action:- 

-Fhe'enquiry by which this questiqn is to be 
decided, need only be directed to one’ single 


fact,-was the' note paid, or was it purchased. , 
If the Jatter; the holder had the same’right, as 


the person from whom he received it, and 
could’ of course,.on' default ofthe maker. to 
pay, have it dishonoured. If the former, there 
could be no protest for non- “payment, for the 
note was already paid. 

On this head,the eyidence is very satisfac- 
tory. The cashier of the bank tells us, that 
the note here sued on, had been discounted by 


the bank . and was their property, that it has ~ 


never sold or disposed of any notes that have 
been discounted there, and that the note could 
not have been got out of the bankomet by pay- 


ing: it. 
Another officer of the instil? swears, 


that it was paid and taken up by the plaintiff, 
about three o’clock, of the day on which it fell 
due. 7 
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It results clearly from this testimony, ‘that 
“SVN themppeliee did notpurchade thisnotefrdmthe —— 
Howas> bank—that it was not negotiated to him, but 
Puact. delivered to him on shis: paying. the qamount. 
That payment.therefore  enured to the bene. 
fitof the maker; and no matter from. what mo: - 
tive it was made, the note ‘could nbt after - 
wards be protested; for it was areney't honour- 
edand discharged. 
_ ‘itais. therefore ordered, adjudged and a6. 
" ‘creed; that the judgment of the parigh ‘court 
be annulled, avoided and’ reversed, ‘and that 
there be judgnient for the defendant, as incase . 
of nonsuit; with costs, in both coprts. 


Maurian for the plaintiff, Hennen for the de~ 
fendant. a 
ie cael 


ULZIRE § AL, vs. POEYFARRE. 


.. Appeat from the court of the parish and 
The issue of s 


- an Indian wo- City of. New Orleans. 


man are free. 

, Porter, J, delivered the opinion of the 
court. «This is an action in which the plain- 
tiffs, who aver that they are descended from 
Indians, now elaim their freedom. ‘The’ is- 


sue joined is liberivel non: ‘The cause was 
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submitted to a juryyonspécial facts, who have 7 en” 


found that the petitioners*are descended from ~~~ 
an indian woman of the Ghickasaw tribe, and ae a “ 
_ that the defendant has shewn no title to hold — 
them as slaves. ° 
On this verdict, the duty of the court is very “. 
simple, if the defendant hold the plaintiffs in , 
slavery, without any title, he does soallegally, 
and they must’be set free. 
It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court be 


affirmed with costs. 


> Davezac for the plaintiffs, Watts & Delachaise 
for the defendant. 


ce (Taper 


LAYTON vs. SYNDICS OF MENARD. 


When mort. ‘ 


Appreat from the court of the parish and gaged property 
city of New Orleans. ~ ae “a ae 
third possessor, 


H ene the credit 
Porter, J. delivered the opinion of thers, sreror 


court. This cause was argued at the bar, as his right by ace 
tion of mort- 


presenting alone the question, whether immo. gage. 
i An allegation 
vable property sold by an act, sous seing that the plain- 
Se ° ° ti i . a 
privé and delivered, can be affected in the thorises ori 


hands of the purchaser by mortages, recorded ¢;0°° “Pe 


“Von. 1. (N.8.) 64 
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East’a District. against the seller subsequent to that sale and 


May, 1824. . 
Lar The case has been kept a little longer than 


Digan’ the usual time} under advisement, to enable us 
| to arrive at a conclusion satisfactory to our- 
selves on this point ; but on. further reflection, 
we think that the question is of too much im- 
portance, to be settled in any case, where it is 
not absolutely necessary for a decision on the 
rights of the parties, and that it is not necessa- 

ry here, we are perfectly satisfied. 

The syndics of Menard the insolvent, seized 
and proceeded to sell the property claimed by 
the plaintiff, on the ground that it made a part 
of the insolvent’s estate, and that the act under 
which the vendee held it, being one under pri- 
vate signature, they had aright to disregard it 
entirely. 

In support of their right todo this, they shew 
that there were among the creditors, two who 
had a general mortgage on the property of the 
insolvent, and they contend that they represent 
the claim of these creditors, and have a righ, 
to enforce them. 

Admitting this to be correct, the question is 
how can they enforce them—certainly in no 
other manner than the creditors themselves 
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could, for the insolvency does not increase their ©st’s District. 


Ma ee wy 
rights. 
, ; L 
The means which the law gives to the mort- Teor 
gage creditor to carry into effect his lien, Masano’ 


on property in the hands of a third possessor, 
are prescribed in the civil cod@, page 462, art. 
4A, by what is there called the aétion of mort; 
gage, and to this remedy, the defendants 
should have resorted, if they wished to enforce - 
mortgages existing on the property. 

The third possessor, who is not personally 
responsible, has the privilege of pleading sev- 
eralexceptions against the mortgagee. To 
permit the short hand mode of proceeding r¢; 
sorted to in this instance, would be to deprive 
him of the means of using this defence. 

A bill of exceptions was taken to the intro- 
duction of evidence on the part of the plaintiff: 
to shew that he was in possession of the lot 
which the syndics claimed, but we are of wpin- 
ion, that there was n6 error in ‘admitting it. 
The allegation in the petition, it is true is rath- 
er loose, bus the assertion that it belonged to 
the plaintiff, or in other:-worgs, that he was the 
owner of it, was according to the provisions of 
our law, sufficient in a real action, to author- 
ise the introduction of “proof that he posses- 
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“ane” sed it, as the law presumes, possession to fol- 
, . ope 

ww = lowthetitle. Curia Philipa, §I1, Libelo, no, 

- Layton q 

ve.) " 

——- Asthe whole merits are before us, we at 

| first thought, that we. could proceed to give 


judgment on them, but the plaintiff_has preven- 


ted us doing so, by excepting to the evidence of 
the defendants, | 

We conclude therefore, that the parish judge 
did not err in enjoining the syndics from sel- 
ling this property, as part of the insolvent’s 
estate, and without at all deciding on the rights 
of the mortgage creditors, we think that the 
Judgmen below should be affirmed with costs, 


, for the plaintiff, Carleton for the 
defendants. 


2+ 


SYND'CS OF T. JOHNSTON vs. BREEBLOVE & AL. 


Merchants APPEAL from the court of the parish and 
books do not , 


prove agausi City of New Orleans. 

other merchants 

the sale and de- - = 

livery of thear. Matugws, J. delivered the opihion of the 


‘tic] tk } rae e ° . 

Inestioned, court. ‘This is aésuit on a promisory note 
against the makers, who plead compensation 
in support of this plea, they offered im evidence 


~~ 
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an account current, between them and the in- East’n District. 


sulveut, the items of which they attempted to 
substantiate by witnesses. The account which 


May, 1824. 


inden 
ve. 


purports to be taken from items in the books B*#=>tev= & 


of the defendants, shews a balance in their fa- 
vor to-an amount greater than the.-note on 
which the plaintiffs sue, judgment was render- 
ed against them, from which they appealed. 
The. ecision of the cause’ depends prioci- 
pally on matters ‘of fact, as exhibited by the 
evidence. The counsel for the appellants, 
seemed to rély on the account filed as good ev- 
idence against the insolvent ; on the ground of 
both parties being merchants, at the time of 
making the note and entries in the books ; and 
to this effect he quotes the 230th act of the C. 
Code, page 308, wherein it is declared that 
merchants books do not prove against persons 
who are not in trade, the sale and delivery of 
articles therein entered. From this mode of 
expression in the law, it is said that the affir- 
mation must be implied in relation to persons 
who are in trade. The general rule of the 
Spanish law, (and it is believed of all laws on 
the same subject) is, that books of account are 
not in themselves evidence in favor of those 
who keep them and make the entries theréin. 


w 
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EastaDistrict. See Chins Phil. Prueba, no. 37, Febre. p. I, 


. See ws, chap. I, 111, m0, 805, $ Part. 3, 18, 
, Jomigros 121, 


Baremers & — We are of opinion that this ‘geen of evi- . 
* dence is not, and cannot be changed or abro- 

gated by any implication on the article of the 
code above cited. The account exhibited, 
which we have admitted by this view of the 
subject, to be a true extract from the books of 
the defendants, in itself makes uo proof in their 
favor. | 

The testimonial proof offered ia support of 
the items therein contained, is not so conclu- 
sive on the whole matter, as to establish the 
balance claimed ; when together with this de- 
ficiency of evidence on the part of the defen- 
dants in the present case, we take into consid- 
eration their judicial confession of the debt 
now sued for, on a former occasion wherein 
they prayed arespite, &c. no doubt remains 
on our minds, of the correctness of the judg- 
ment of the parish court. - 

It is therefore ordered, adjudged ahd de- 
creed, that the judgment of the parish court 
be affirmed with costs. 


McCaleb for the plaintiff, Vizon for the de- 
* — fendant. 
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OF THE STATE OF LOUISIANA. ~ BE 
LOUISIANA STATE INS) CO. vs. SHAMBURGH. -East’n District: 
May, 1824.. 
AppEAL from the-court of the first districts ineudiiies 


Matuews, J, delivered the opiniom of the “sausdonas, 
court. This suit is brought on three several - “ 

Al P Ifthe maker 
promisory notes, by the holders against an en- of a promisory 
dorser. The petition contains the usual alle- fina, payment: 
gations of presentment for payment, to the 7u*tbedeman- 
maker of the notes, his refusal or neglect: to ici, if within 
pay, and notice thereof to the endorser, &c. 

The answer is a genenral denial of these allega- 
tions. +i 

After hearing the evidence which was addu- 
ced on the trial of the cause in the court be- 
low, the judge a quo was of opinion that the 
allegation of a demand of payment and refu- 
sal by the drawer, was not supported by legal 
proof: and consequently gave judgment for 
the defendant, from which the plaintiffs ap- 
pealed. 

The implied contract, by which a. drawer 
of a bill of exchange, or an endorser of a 
promisory note becomes liable to pay the 
amount specified in such instruments, is not 
immediate and absolute, but only takes place 
on the refusal ofthe drawee, or promisor to 
pay. Hence the necessity, established by the 
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East’n District. law which governs this species, of contract, 


May, 1824. 

Pw 

InsURANCE 

Company. 
ve. 


Suampvrcu. 


that the holder ofa bill or note, lies under 
to demand payment froin these parties to the 
contract before he can acquire any claim or 


‘right against the others ; it isa step indispen.- 


sable, in creating any obligation on their part. 
An actual demand must be made, or at least 
due diligence used, in endeavouring to make 
ite See Chitty on bills, Edition of 1821, page 
315. 

In the present case there is no evidence that 
the notes, were presented to the maker perso- 
nally, for payment; but this deiect of proof 
on the part of the holders it is contended 
by their counsel, is cured by the diligence 
which they used in making a demand of pay- 
ment from his agent or attorvey, with whom 
he had Jeft, when he removed from the city, 
the most full and ample powers to represent 
him in all things touching his affairs. 

To support the efficacy of this demand, as 
to charge the endorser, much pains seem to 
have been taken by the advocate of the appel- 
Jants ; and in his written argument, a great 
variety of cases are exhibited, with lengthy 
comments, to shew their analogy, or direct 
application, in support of the principles for 
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which he contends in the case naw under 
consideration. We have examined attentive- 


ly the cases cited, and weighed with due res-- 


pect the arguments of counsel; and after a 
comparison of the facts of the different cau- 
ses relied on with those of the present ; we are 


*® 


Be 
Eastin District. 


' May, 1824. 





are of opinion that it cannot be subjected tor - 


or rather that it does not come under, the con- 
troul of any of the rules therein established. 
In all those cases where an actual demand 
on the maker of a note was dispensed with, or 
something else considered as equivalent ; such 
asa demand oma different person, of at a 
place other thanthe domicil of the acceptor, 
or pgom sor, the mode of demand was designa- 
ted, as to place and person, either in the instru- 
ment itself, or directly by the maker; or it 
arose out of the manuer of acceptance, &c. 
The certificate of protest for non payment, 
purports to shew that the demand was made 
atthe domicil of the maker; but contrary to 


this fact, eviuence is introduced which shews: 


that he had changed his domicil or residehce 
from New: Orleans, the place where* the de- 
mand was made to Plaquemine ; still within 
the state, andthis removal happened previous 
to the notes in question becoming due. 


Vou. 1. (N.S.) 65 
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Eastin District. In this latter place, or from the maker per- 


May, 1824 


INSURANCE 


§ 


Co 


URGH. 


,’ sonally, the demand of payment ought, in pur- 


suance of law, to have been made. There is 
no testimony such as existed;in the case of Lan- 
usse vs. Massicot, 3 Martin, 261, to shew that the 
maker of the notes on which the present action 
is founded, had, atthe time when they became 
due, any house or place in the city, where he 
usually appeared for the purpose of transac- 
ting business. We are of opinion, with the 
judge a quo, that the evidenge does not shew a 
legal demand on the maker of the notes; but 
as the counsel for the appellants, is desirous, in 
the event of a decision against them, to have 
a jiidgment asin case of non-suit, and as this 
court has been in the habit of rendering such 
judgments i in similar cases. 

It is ordered that the judgment of the dis- 
trict coffrt be annulled and reversed, and that 
judgment be entered for the defendant and 
appellee, 4s in case of non-suit. It is further 
ordered, that he pay costs of appeal and the 
plaintiffs those of the court below. 


Workman for the plaintifis, Grymes for the 
defendant. 
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# 
. MORSE vs. BRANDT. a ae 
. May ; 
B ° 


AppEAt from the court of the first district. 


Martin, J. delivered the opinion of the 
court. This action is grounded ona bill for ,, (ro 


professional services, in several cases, in which bars an 
ney’s actio 


the plaintiff was employed by the defendant. _ professional ser* 


vices. 


The defendant demurred, pleaded payment 
to several of the items and denied the others. 






There was a verdict for the pla’ ntiff, and the 
defendant appealed. 

The plaintiff complains of an érroneous 
charge, given to the jury on which he took a 
bill of exeeptions. On the motion ofthe de- 
fendant, the court charged the jury, that’ so 
much of the plaintiff’s claim,,as was upwards: 
of three years mang: was barred by pre- 
scription. 

We think the court did not err. Partida 
3, 6, 14. Weare of opinion that this part of the 
Spanish law is not repealed by. the general 
provision of the civil code. 

On the demurrer we think the action. does 
liee—We concur with the opiniomof the su- 
perior coust of the, late territory, in the. case, 


of Connell vs: Livingston, 2-Martin, 2811. 
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ns ‘n District. 
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The verdict of the jury appears to us con- 
trary tolawand evidence, it having allowed 
the items anterior to the 12th of January, 
1821, the suit having been brought on the 13th -— 
of January, 1824. 

These items amount to $350—g100 of 
which were unpaid on the 4th of January 
1821, leaving a sum of $250—which ought not. 
to have been allowed. 

There isa credit for $400 the price of a gig, 
delivered by the defendant, which the plaintiff 
adimits he purchased of the defendant. His 
counsel contends the $300 ought to be impu- 
ted to the part ofthe bill, which is barred by 
prescription. as the defendant made no impu- 
tation. 

The rule in this case is, the imputation 
ought to be made in the way most ‘advantage- 
ous to the person who. made the payment, — 
Civ. Code, 290, art. 216. 

jt is therefore ordered, adjudged and de- 
creed, that the judgment be annulled, avoided 
and reversed, and that there be judgment for 
tye plainuff, for the sum of six hundred and fif- 
ty five dolass, with costs. in the district court, 
, and.that he pay-costs in this. - 


Maybin for the plaintiff; Watis & Lobdell for 


 . the defendant. 











court. This is a suit against a@mrety onan 
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BREEDLOVE & AL. vs: JOHNSTON: 









Apreat from the court of the third district. , S 


Matuews, J. delivered the opinion of the 


injunction bond, said to have been executed who titres . hele 
in conformity with the 5th section of thé judi- beak. 
ciary act of 1817. ‘The defegdant pleads spe- ay 
cially i in his answer; and states Ist, thas he be — a- 
did not sign the bond after it had been drawn — Noactionlies 
up, and consequently did not deliver it for*the oS ae | 
benefit of the plaintiffs. 2d, That the fjunc- oe 
tion to obtain which it was given, was not ———e Par, 
wrongfully or illegally. obtained, &c. The . 
cause was submitted to ajury in the court be- 
low, and exceptions were taken to’ opinions oF 
the judge a quo, in refusing to charge the jury 
as requested by the plaintiff’s couteph ‘amd to 


. the charge which he gave ; a -verdict was giver! 


for the defendant, and < judgment thereon, ‘from 
which the plaintiffs appefled. , a 

As we are of opinion that ‘the verdict-and 
judgment of the court’ below, ‘are well euppor- 
ted by the facts. and law of the - case, it ig 
deemed unnecessary to examihe the “bills of 


° exceptions - The. situation of the cause, (per- 


haps) does not require dit opinion, tobe ex-. 
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' ny pressed on the defendant’s first plea. It is 
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~~ however believed that thé manner in which 
é' Baxenigr © he states himeelf to have signed the bond, and 


3 


, 


f 


lt 


e 


which is also supported by the clerk of the 
court, ought:not to release him from the obli- 
gation imposed by.its condition. It is clear 


“ that fe left his signature with the proper offi- 
“cer, for the purpose of writing over it an in- 


strument such as is exhibited in the present 
case- He intended to be thus bound, and it is 
just and according to law that+he- should be 
held responsibfe in- the manner in which he 


consented to bind himself. 


The substantial merits ofthe case depend 
on the second plea.. The sole question wor- 
“thy of solution is, whether the injunction’ were 
a wrongfully nent by the principal in the 


_ bond. a. a -* 


In a former*case, to be found reported in 
11 Martin, 291, an opinion, obiter was ex- 
presséd that in a;siig,on a bond, given to ob- 
tain an injunction “the Only proof -necessary 
to enable a plaintiff to recover, would-be the 
execution of the instrument, and dissolution of 
the injunction. This we are ‘still inclined to 
think correct, when the dissolution is entire 
and the party who stied out ‘the .writ has ob- 
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tained by it no redress of any kind. These ® re yy 
two circumstances are in all cases complete, ane 
prima facia evidence in favor ofa plaintifi’s L. 
claim of damages. In the present case, the ee 
evidence shews that a payment had been made 

by the defendant in execution, subsequent to 

the rendition of the judgment, which was not 

credited to him by the plaintiffs, but that the 
execution was by their attorney issued for the 

whole “amount of the judgment. On the 

ground ofthis payment, the injunction was 

prayed for and obtained, and the credit was 

finally allowed by them, on the dissolution of 

said injunction. It is clearthat the defendan, 

had no controul over the manner of issuing 
execution, and if itissued for too much, and 

no credit was allowed previous to the seizure 

of property under it, the only mean of re- 

dress left to the defendant, was an injunction ; 

unless he submitted to have his property sold 

under execution, and afterwards sued for the * 
amount which ought to have been credited. 

This delay to seek redress, he is not bound to » 

suffer, but could fairly and legally cause pro- 

ceedings to be stayed until justice was done to 

him. It was the fault of the plaintiffs to com- 


pel him to resort to such a measure, by not 








<a more promptly allowing his claim to a credit, _ 


BREEDLOVE 


£ 
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In the via executiva, according to the Spanish 
“law, payment is a legal and good @xception 
to an order of seizure, which ought to sus- 
pend proceedings until the truth can be ascer- 
tained. It is shewn by the evidence in the 
cause, that the result of the injunction now 


complained of, was the allowance of a credit - 
to the defendant in execution; and when a- 


benefit of that kind is realised it cannot with 
propriety be said that the writ was wrongfully 
obtained. The dissolution was not in foto. 


It is therefore ordered, adjudged and. de- 
creed, that the judgment of the parish court be 
affirnyed with costs. 


Workman for the plaintiffs, Watts for the 
defendant. ' 


ED Sy Geen 


BARGEBUR & AL. vs. THEIR CREDITORS, ante, 496. 
Pierce onan applicetion fora rehearing. 


If justice is even hattded, that which is me- 
ted to defendant, is meted to plaintiff, and 
vice versa—if a rule is taken, which if refused 
you may appeal from, if granted, 1 may appeal 
—hbecause the very fact of your being permit- 
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ted to appeal, shows that some irremediable in- a 
jury woul. in the opinion, of the court have 
accrued w you ; by refusing the rule, therefore >“*°"8"" © 
by granting it some permasent benefit is ob+ Won ‘Chor. 
tained*to you,—now if some permanent bene- = 75." 
fit is secured, | who am opposed contradicto- 
‘rily to you, must be suffering under a perma- 
nent or irremediable injury—unles$ the lower 
court was really right in allowing your motion 
orrule. Where is this to be adjudged? Why 
surely in the appellate court, which was con- 
" stituted for that purpose. Now in this case, 
had I succeeded in rejecting Morris anid Car- 
ter & Oliver & co’s application, they might 
have appealed, because it is an irremediable 
injury worked them. Why? Because they 
would have to wait until the court or somé 
creditor called upon the syndic to make distri- 
bution,—but if they succeed in their applica- 
tion, what is the injury to the syndic it is ask- 
ed—why, that he must make up his accounts, 
and present in court his bank book, waiting 
there allday at its leisure, at the call of two 
people, who have no manner of right to take 
him away from his own affairs’ or the busi- 
ness of the estate, as they are not creditors, 
and this not only once or twice, but as often 


Vor. 1. (N. 8.) 66 
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Be Ristict as.they choose. Is this notan injury and an 

oa! ixremediable one, that, the costs of the ingdl. 
Barczpur & 

ba “-yency should be encreased by these repeated 

Tars Cazp-tules, by the counsel. each time consulted and 

“rors. engaged, by the time ubelessly consumed at 

the call ofevery man who may have been once 

acreditor, or who may never haye. had any”. 

connection avhatever with the estate? If A 

can do itthis Saturday, B can the next, and 

so on through the alphabet, until wearied and 

fatigued, the syndic abandons the administra- 

tion, or refuses to obey the rule of the court 

and is turned out of his office, and obliged to 

pay the expenses of the meeting of creditors 

held.to. supply his‘place. This brings me to the 

other consideration—suppose after the rule is 

made absolute as in the present case it is, I re- 

fuse obeying it—I am turned out of my situa- 

tion agsyndic, and compelled-to pay the ex- 

penses ofthe next meeting of creditors ; this I 

wae will be called a final judgment, may 

me of my character as syndic, and ordering me 

to pay whatever, expenses, may, accrue? But 

what is the difference in my appealing from 

the rule when made absolute, or from the im- 

mediate consequence ofthe rule. having been 
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made absolate—if the rule was founded in EastaDistrict. 


érror, | am not bound to obey it, if I am com- 


pelled to pay fifiy ora hundred dollars, and Banoo & 
lose my syn hip, suffer me then to appeal, spat asin 


and save mysel from these disastrous cdnse- 
quences. s 

One littlé word as to the merits,—-with res- 
pect to Morris, CarteriOliver & co. If have 
filed my tableau of distribation. * I have told 
them that whatever funds the estate may have, 
they are not creditors and shall not receive 
‘ any—is it not better for themselves and for the 
estate, that they should be told go in the begin- 
ning? They havea trial to go through, it must 
be faced sooner or later, and it is certainly 
preferable, the mometit they assume ficticious 
characters, to attack and unmask them, than to 
be gulled and hurried or retarded by them for 
months, as suits their whims or interest, and 


at the close to find them the debtors, in8tead of. 


creditors of the estate, who have been anxious 
that the accounts should be closed, and the 
syndic discharged, before they should be dis- 
covered, or recovery obtained. 


PorTER, J. delivered the opinion of the court. 
In this case an application. is made for a fe- 
hearing. The point on which the case was 
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Vleprreen decided, appeared to.uson the first considera- 
a~ tion of it extremely clear ; it was simply this,- 


Barcezsur & 


AL. 

, vs. 
Tae Crepti- 

TORS, 


that an order of the district court decreeing the 
syndic of an insolvent’s estate, -to produce his 
bank book for the inspection-e editor, was 
not a “ grievance irreparable,” and that, no 
appeal lay from such a decision to this tribunal. 
After attentively weighing the arguments by 
which this application has been supported, we 
still continue of opinion, that an order oma 
syndic to produce his bank book in court, does 
not, nor cannot in any hypothesis, work an 
irreparable injury :—indeed if the syndic be 
acting honestly, and wishes to continue in 
the same course, it requires some acuteness to 
conceive how such an‘order can work any in- 
jury whatever, still less an irreparable one., 
The opinion, which we expressed, has been 
principally impugned on the ground, that as 
ihe court has decided in another case, the 
ereditor might appeal on the refusal to grant 
such an order it must follow, the syndic enjoys 
the same right ifit be accorded. And we have 
been told that “if justice be even handed, 
that which is meted to defendant, is meted to 
plaintiff’ . The remark is certainly true, 
if the parties stand in the same situation ; but 
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a little reflection is sufficient to shew that in EastnDist 

this instance they do not ; and as.the effect. of = 

the decision was not the same on both, their & 

rights cannot be similar. . Tae Caso- 
This is manifest by,a.moment’s considera- “poRs. 

tion of the consequeuces of such an order ; and 

first as to the creditor. If-the application. be 

rejeeted, there is an end put to all enquiry and 

investigation ; the right is concluded, and shodld 

the syndic be wasting or misapplying the mo- 

ney intrusted to him, ‘an irreparable injury 

may be done by denying the motion. 





_ The granting it on the contrary, commences 

an enquiry into the conduct of the syndic ; but 
decides nothing as tothe correctness.of it, and 
~ leaves him open to appeal from any order that 
may hereafter be rendered, which really af- 
fects his interests. 

Supposing the right of a creditor to have a 
syndic, who was acting improperly removed, 
to be the samejas that of a syndic, who was 
faithfully discharging his duty not to be dis- 
placed, the decision which refuses a motion 
of this kind, is precisely alike in,its effect, on 
the former, as an order moval would be 
on the lattér, so as to Aa vee consequence 
that would follow the enquiry. 
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Therefore until some erroneous decision be 
_ made, after the investigation is gotie into, on 
& snatters affecting the interests of the syndic, he 
cannot stanf with the same rights as the cred- 


itor to whom all enquiry isdenied. ‘There is 


the same difference which exists between pro- 
ceeding to try a cause, and non- as the 
plaintiff. : 

‘The counsel for thé syndic has contended 
with a great deal of earnestness, that the de- 
cision, which compelled. him to produce his 
book, was a grievance irreparable, because he 
might be called on every day and every hour 
to shew it,—that if A hag this right, B has, and 
so on through the alphabet. We suppose they 
have, and think it very proper they should ; 
and if the appellant feels it a great and intole- 
rable haadship, to be compelled to give this 
satisfaction, to any. who claim an interest in en- 
quiring into his: conduct, he should resign ; for 
his complaint can find neither” sympathy nor 
relief from this tribunal. And even if the or- 
der, be made at the request of one not interes- 
ted, still as we have already said, it works no 


‘irreparable inj 


Several cases heretofore de@ided in this 
court, shew that the denial of aright claimed, 
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furnishes grougd for an appeal, when the gran; 
ting ofit would not :—refusing a continuance | aa 
ora new trial, haye been held sufficient to® vate 
enable the party to bring the cause up ; ACO rat Gs . 
ding them has not, 4 Martin, 489, ibid. 508, 

11, 14, ibid. 268, 12, ibid, 488. " 


ee & Ge 


§TATE OF LA. vs. WINTHROP, CLERK OF E. B. R- 


Appeat from the court, of the fourth district. wha.” sine 


tance of the at- 


- Porter,+J. delivered the opinion of: the tormmey general 
is not necessary 


count.* . The party accused refuses to traverse pale ooo gen 
the accusation preferred against him in this gains a clerk 


, court, because it does not appear it is carried ** in office. 


on at the instance. of the. attorney general, and 

in support of the objection it is urged that the 
prosecution is,a criminal one, and that the 

officer just named, is the only person, author- 

ised by law to conduct it, 1 Maptin’s Digest, | 
536. Admitting that the case now “before , 
us, is properly and strictly speaking a 
criminal prosecution, we are.of opinion it,.is 

not of necessity, it should be carried on hy. the ‘ 
first law officer of dhe state; that the, legisla- 





*This opinion and that which follows in the same case, were de- 
livered in February and March, and omitted in their proper places. 
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istrict ture may make exceptions i in particular cases, 


yo 4 and that.the have done so in this, 
STATE OF . y 


ISTANA» 


it 
WinteRop, 





The act of assembly which points out thog 


mode, clerks of inferior courts may be remo- 
ved from office, provides that in case of mal- 
feasance, or misfeasance in the discharge of 
their duties “ it shall be lawful for the person 


or persons who shall be aggrieved or any other 


person, to complain to the supreme court, by 
petition, setting forth the nature of the charge 
against said clerk, and the facts on which the 
same is founded.” . 

And that on the presentation of such peti- 
tidn it shall be the duty of this court to direct 


the clerk accused to be cited to appear and 


answer, on a day assigned, and upen his ap- 
pearance to proceed to hear and determine the 
matter alleged against him in the petition, and 
of, on hearing the parties the court shall be of 
opinion the “accusation is supported, they pro- 
nounce > judgment to that effect. 

These provisions appear to us not to com- 
template the assistance of the attorney general 
imthe prosecution. Any persoygis authorised to 
criginate it, the clerk‘is bédtnd to answer the 
petition thus filed by an individual, and on the 
issue joined, the court is directed to hear tes- 
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ijmony and pronounce a decision. If the: presy, 
ence of thé regular prosecutor on behalf” ofthe 


‘state was held to be indispensable to give reg- 57% 
> 
w 


ularity to’ these proceedings, then- it would 


follow that by réfusing to appear, we could fot | 


hear the testimony on the issue joined by the 
parties, nor pronounce a decision after hear- 


~ “ing, altho’ the act already referred to, directs 
us to do both. Itis evident the legislature ' in- 


tended to give to any one the right, to prefer 
“the complaint, and that the court should listen 
to, and act on‘t. With the wisdom or conve- 
nience of this. provision, we~ hayé nothing to 
do ; our duty is to carry it into effect, — 
The judgment of this court therefore is, that 
the matters and. things by. the accused in his 
plea alleged, are not sufficient in law to pre- 


vent him. answering the <o" filed against 


him ; and it is therefore “orflered, that he an- 
swer thereto, or that in default thereof, theval- 
legations therein contained, be taken as’ton- 
- fessed. — 
4 
~» Morgan and Blanchard for the plaintiff, 
Grymes and Eustis for the@efepdans, 
ee : 


vy 


Vor, 1. (N. S.) 67 
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PastADistrict. 
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CASESMIN THE SUPREME COURT 


STATE OF LA. vs. WINTHROP, CLERK OF E. B. R. 


Martin, J. delivered the -opinion of thie 
court.. The.defendant, clerk of the district 


“Frequent court, for the parish of East Baton Rouge, 


intemperance” 


and, “ babitual stands charged, on the oath of H. Blanchard, | 


~ indolence” 


charged against 200,T, G. Morgan, with malpractices in his.” 7 
office, and applicatign is made by them for his 


general, & evi- 


dence cannot removal. It is stated that 


be received in 
support ofthem. 
Aclerk will not 
be removed for 
having acted'{ 
incautiously, + 


i. He bas long and almost entirely neglee 
ed the dutigggof his office, which have devol- 


his acts have ved Of the deputy, thereby rendering it a sine- 


occasioned in- 


jury tonoone. cure. From frequent intemperance, and ha- 















bitual indélence and imbecility, he has occa- _ 


siened much irregularity, confusion and delay 
inthe administration of jnstice, and also great 


. inconvenience and igjury to the legal rights of 


many citizens ; whereby said office, intended 
to promfote and advance the ends of justice, has 
been rendered a source of vexation, to all who 
havebeen compelled, by their situation in soci- 
ety, Or their business.to resort to it. 


2. Ffom the flionth of May 1822, to the 5th 
of January 1824, the records and@ocuments of 
the court have-been kept inf @ very unsafe sit- 
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z ete East’n Districe. 
uation, viz. in a house, in .a.retired and remote ‘May, 1824, 


part of the town, exposed without fastening, 
‘no person sleepiog in the office,, and seldom i”. 
any in the house ; one of the doors leading from Wanton 
the street, into theroom in-which the records 
are kept, on open and exposed shelves, since 
May 1822, has not now, nor ever had a 
lock or other means of securing it; but .has.al- 
ways remained unfastened, and accessible to 


every perg d at all hours, and the records 
in danger id or destroyed. 


3. He has, at several times (as. the appli- 
cants are informed and believe,) offered to sell 
his said office, with the intention of removing 
and permanently residing out of the state, and 
sometime between the Ist of September 1823, 
and the 5th of January 1824, offered to sell it, 
and did sell, convey and deliver possession of 
itto A. C. Dunn, for a price in money, . to. the 
applicants unknown. 

The defendant has pleaded not guilty, to 
each of these charges. < 

I. We. have been of opinion that the first 
charge is4aid in so vague. and indeterminate 
manner,’ that no.evidence could be received 
under it. - 

It is trae ‘the law hes not pointed out en 
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‘s Us. 
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place and manner of its commission, the 


his neglect, in trusting to his deputy— What 


C4sES IN THE SUPREME COURT 
thanner in which the charge’ on which thie fé-. 
moval of a ¢lerk, is asked from us, ought to he 
preferred, ‘nor the proceedings following it 
conducted.” 

‘Toavoid acting arbittarily, ‘and taking the 
trude opinions uf ‘its menibers, for its legiti- 
inate rule éf conduct, this court must follow the 
track of other tribunals, acting in cases of the 
same nature. This isep proceeding highly 
penal, affécting the reputation, sing rests and 
standing ‘in coiee sed. 
therefore has the right of being heard, conse- 
quently of knowing the specific charge to which 
lie is to answer. This he has not, unles 
his accusers are held to give a legal descrip: 
tion of the offence, i.e. its nature, the ‘time, 


names, occupation, and residence of the jer 
. -e of > 
sonsinjured. What injury has resulted fiom 


delay, irregularity or confusion have been the 
consequencéaf his intemperance, itibecility or 
indolence is not stated, hor what ‘vexation has 
been endured By attornies ‘or ‘suitérs. The 
name of every one thus injured, is kept from 
him and the court. ‘Loxepel these vague char- 
ges he would be obliged to summon every suit 


He ‘ 






t 














‘or'who has been rs in litigation in ue Eas(’n District. 


‘is left in very many.of the parishes tu the dis- 


Uom euabled, by their emoluments*to procure 





of E-st Baton Rougeis one of them—arid the 





~ gionally stays out of the circle; Within which 
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May, 1824. 
court, while he’ ‘fadted C ) 
dr is preatly'té be lamented, that-the preser- "ier los" 


¥ation of the recérds of the courts of this state, LW, a 


efetion and charge of the@lenks, who are ‘sel- _ 
secure buildings for their offices: ‘The~ parish 


testimony shews that the house which he. has 
taken for bis residence, and in which he neces- 
sarily keeps his office and its records, .<the po: 
lice jury having never deemed it expediedt to 
procure a safer one,) senders’ the security of 
these records more dependent.oa his personal 
vigilance and the honesty of . his tieighbours, . 
than on the strength of the building, and of the 
hooks and latches apd crazy-lock, which pro- 
tect it,—that the defendant, being without a 
family, is often without an inmate, and occa- 


the eniry of it may be perceived. 

The principal witness, by whom-the inferior. 
ity of the house is. shewn,: (the clerk of the 
court of a neighboring. parish,) removed the 
records of his. own officey into the very build- 
ing, where he judged then perfectly safe : lock- 
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Eas#aDistrict. ed up indeed for part ofthe time ina chest; — 


May, 1824. 
INP 
Srate or Loy 
IANA 


vs. 
W swrnror.- 


but we cannot concludéé that they derived se- 
“curity against amotion from their ponderosi- 
ty, while he informs us that their bulk did not 
exceed that of a few quires.of paper. 

Altho’ we are_ofwppinion froma considera- 
tion ofthe evidence, that the defendant ought 
to have-used a greater, degree of care ; while it 
_cannotbe shewn that in any instance whatev- 

er, either the public or any individual sustained 
the least injury, we cannot conclude that the 
interest'.of the state demands his removal. 
While those whose duty it is to provide pro- 
per places for. the safe keeping of records fail to 
do 80, much must-be left to the discretion of the 
clerk.—We do not think the defendant used 
his soundly. Yethe may have honestly believ- 
ed the papers were safes and the event has 
shewn that they proved so. Were we to de- 
prive him ofthis office, we would punish an 
error in jadgment, unattended with the least 
injury to any one,—an. error which, however 
blameable,does not call for the heavy penalty 
which his aceusers'invoke? 
- Should this intimation of our view of the de- 
fendant’s conduct fail to produce the effect 
werhope from it, it would ‘assume a differ- 
ent character. . 
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III. There isgrot the least tittle of evidence ee 
in suppert of the third charge, and it is abso- UA-~w 

: SraTE or Lou- 


ISIANA 


lutely contradicted. by the person, with whom 
the bargain is allegedto have been made. pr. Aa 


It is therefore ordered, adjudged and. de- 
creed, that the application for his removal be 
dismissed. : 

Morgan afid Blanchard for the plaintiff, 


Grymes and Eis @s for the defendant. 


* 
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ew 
Ds VanwortH 
vs. 
Bovucnon’s 
Merns. 
Judgment of 
the court be- 


low on question 
of fact, confirm- 
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EASTERN DISTRICT, JUNE TERM, 1824. 
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DE VANWORTH vs. nolRtons HEIRS.. 
Appear from the court of probates, of the 
rish and city of New Orleans, 

Martin, J, delivered the opinion, of the 
court. -The plaintift claims from the Curator 


ed, unless clear- | . 
ty erroneous. 0! the estate, a sum of money which he alleges, 


is, and was due her by Bouchon, tl®-deceased, 
for board, money advanced, and goods furnish. 
ed. The general issue and set off were pleaded. 

The court of probates reduced her claim to 


"$10, and she appeatedg, 





No question of law arises in the case, and in 
weighing the nce, we are una»le to con- 
clude the judge erred, the testimony being very 
desultory. 

It is therefore ordered, adjudged and de- 
creed, that the judgment be affirmed with costs, 


~Appé for the plaintiff, Canonge for the de- 
fendants. 
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PIEDBAS vs. MILNE. _ East'n District. 
' June, 1824, 
Apreat from the couft'of the third district. ria 


: Porter,.J. delivered ‘the opinion of the Munscx, 
court, Thedefendantand appellant secks-re- Nothing can 
lief in this case, by assigning. error. which he pode Ta 
avers is apparent on the face of the record. 4 ithe record 
The action appears tofaye. been brought have been cur. 


. for the value.of cattle, charged to have been legal givens 
the trial. 


taken by violence,,out of the possession of the 
plaintiff, in the year 1812; damages are also 
claimed for the injury.sustained by. this-illegal 
taking, 

The answer contains a general denial of the 
facts on which recovery is sought, and a plea 
that the plaiatiff’s right to sue, is'barred by 
prescription. 

The well established cule, in this court, in 
regard to assigning error apparent on the. re- 
cord is, that nothing can be alleged as such, 
but matter which could not have been cured 
by evidence legally given on the trial; for the 


presumption is in favour of yhe judgment, uo- 


less its illegality or injustice be shewn by bring- 
ing up the cause in the manner pointed out by 
law, and whenever testimony could have re- 
moved the objection, which a view of’ only 


VoL. u.(N. 8.) 68 
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rt of the procéedings ‘€xhibits, this tribunal 
presumes it was ofisred. and acted on. 11 Mar- 
ten, 558, 12 ibid. 304. ; 
The question tferefore whith we hdve now 
presented is, whether under the pleadings the 
plaintiff had aright to offer evidence, that not- 
withstanding the,time'that had elapsed, he had 
a right to maintain his action. We think there 
‘can be no doubt but he iad. “As neither the 
Statute regulating our practice, nor the rules of 
‘the court, where this cause was heard, required 
a replication ; it was perfectly regular to ad- 


‘ mit evidence against the matter of defence 


set up in. the answer ; indeed it was of neces- 
sity that it should be received. 

This point disposed of, there is not the 
slightest difficulty in any other part of the case. 


_ There are many ‘circumstances, which-might 


have prevented the prescription from running, 
and we are bound to presume they were pro- 
ved to the satisfaction of the court below. 

It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court be 
affirmed with costs. 


Morel for the plaintiff, Livington for‘ the 
defendant. - .- 
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HILL, USE OF WILLIAMS, vs.PESSIER- . EastaDiatsce 
June, ii 


7 


i i 
~ APPEAL from the court of the third district. mun ‘USE OF 
ae a 


Porter, J, delivered the opinion of the Tesermn. 
court. The petitioner avers that he entéFed Corporations 
into a congract.with the police jury of Baton ate: by aes 
Rouge, for the erection of a house for the jailer}. aiunele 
of said parish, that the contract has been faith ©"poration, - 
fully performed by him, but that they refuse 
payment. 

He states that the défendant is ¢ parish judge 
- of the parish, president of the police jury, and 
treasurer, and that in these capacities he is lia- 
ble tu be sued on this contract. 

The answer contains an averment, that from 
the facts set forth in the petition the defen- 
dant isin no way responsible to the plaintiff ; 
an allegation that the suit should have been 
brought against the police jury eo.nomine ; a 
general denial ; and a plea that’ the work was 
Not executed according to contract. 

The cause was twice tried in the inferior 
coyrt, and each time the jury found for the 
defendant. _ 


The first question is, on the exception to the 
plaintiff’s right to maintain this action. 
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As the right to sue a police jury is not given — 
op OY Any positive law of this state, we must seek 


Wiscas for the authority e do so, and the mode of 


conducting the suity in the. general rules appli- 
cable to corporations. 


One of these is, their suing and being sued 
in their corporate nate, antess the statute crea- 
ting them prescribes a different form of action. 
We consider this rule as ‘unbending, as that of 
sueing a natural person by his name. Our 
code recognises the principle in the ‘most ex- 
plicit manner, “ corporatiofis must not only 
he awihorisgd by the fegislature, but a name 
must be given to them, and itis by that nume 
they must sue and ‘be sued,”*Civ. Code, 88, art. 
6. Stich has already been the determination of 
this court. ‘7 Martin, 17. 


~ ‘The form, resorted to in the case before us, 
has proceeded from an erroneous construction 
of the 12th article of the code, in the page al- 
ready cited. That article merely provides 
how a demand is to be made, but has no rela- 
tion to the manner in which suit shouid be 
instituted against a corporate body. 


It is therefore ordered, adjudged and de- 
creed, that there be judgment against the 
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plaintiff,.as in case of non-guit, with ests sie ae 


both courts. ae% me ~ 
ume oF 
Preston for the plaintiff, "Dennis for tlfe de- jee 
fendant. . af ‘Teo 
mo 
PENN vs. POUMEINAT: le NED 
Arreat from the court of the Pati and 
city of New Orleans, | ' ‘ Notice of pro» 
eras 
Martin, Jj.” delivered the opinion of the vee of a bill 
court. Tlie defendant, being’ indebted to fhé.sithes it may 


plaintiff on @ promisory note, on the ath * been giv- 


April, gave him a draft, in New Orleans, on of a precedent 
Lafosse of Attakapas, payable on the Tet of ind thatwhe 
May following, fur the express purpose . ao a ” merchants 
paying the note. Op the. 21et of Mays'the A promine ° 
plaintiff presented-the draft ant agreed - - with ot, aah 
the drawee to go to the bankt of “St. Mertins- — pay if it 
villéon the 24th, where the drawee was to of- Ye afterwards 


fer for uiscount a note, thé proceeds of whith 
were to be received by the plaintiff. ‘Of “this 
the drawee informed the drawer by letter, 
bearing date of the 23d. On whe 6ih of July, 
the plaintiff’s attorney demanded payment of 
the defendant’s ‘iote, atid was afswefed it 
was settled by a draft on Lafosse. The attor- 


- 
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oo. 'ney,*;@mpressing big utter ignorance-of*thig; ~~ 
yr oe -agreed to write to lifs chent,* and. the defens 
Paz ¥ “dant promised to write to the drawee, decla. 
Pouwnihat. ring that if “she draft’ was: presented to him 
duly protested, he would have to pay it. On 
the first of August, the draft was. protested, 
and on the 25th, the present suit was brought. 
The petition is on the note, without men- 
tionig: ti the draft. , 
athens ‘Phe answer avers that, on plaintiff’s request, 
«| = the defendant gave the .drafi,-in payment of 
eam a the note, that plaintiff neglected te protest it, 
; _ 2 “and-give him notice of its dishonor, and gave 
} credit to'the drawee. 
“The plaintiff in nnaitieadiondd denied his hav+ 
‘ing received the note in payment, avers he duly 
ptegented it, gave notice of the dishonor— 
‘ that afterwards the defendant. promised to 
pay, ifthe draft was presented him. duly pro- - 
. ‘tested—that the defendant had no funds in 
 drawee’s hands—that plaintiff was ever ready 
to return the draft. He annexed it with the 
protest... «4 . 
The plaintiff called op-the seeiaais to state 
the contents of his letter to the drawee, on oath. 
_ In, this letter the defendant reminds she 
drawee.of his letter of May. 23d, in which he 
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‘body for him, gave notice to the drawer. 
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calculated, while the plaintift was silent, to 
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mentions the -presentation of tlie -draft, and Batons 
‘the agreement.to go to St. Martingville, Bo ae 
above stated.” Hementiotis the’ possibility of rome 
all his funds in the drawee’s contedblnot béing Povmettas. 
received, dnd the saleability of his goods ia the- : 
drawee’s hands, these being» all cash articles, 
and. being. mostly all sold inthe preceeding _ 
December—the certainty of his ‘having . sufft- ° 
cient funds to pay the draft, aad his engagement 

to honor it. - é Le 

There was sediainte fer the plaintiff’ and 
the defendant appealed. * 

‘Thedistrict- court was cofrect+in conclé- 
ding that the draft produced no novation, as 
there is no evidence of the wlegatign; that it 
was received tn payment. . 

The plaintiff however in receiving it, took 
the obligation of protesting it, and sivipg 
notice, ip case of its-<dishonour. 

1t does not appear however, tpat-hé or apy 


It is true the latter had knowledge by a let- 
ter of the drawee, thatthe drafehad been pre- 
sente: and was not paid—but that the holder 
had made an agreement about a mode of Pay- 
ing it. 

This, far from putting him on his guard, was 


Bas CASES IN THE SUPREME. COURT 


Pasta cause a Uplief that aresortto him, -was not ty 
<0 be feared. 
—_ ; The dejendngl’s teclaration that he would 
Pobmemar. have to pay'the draft, ifit was’ duly «protested, 
‘igpfiered ag a promise to-pay it, if it was duly 
protésted-dnd firesented. We consider *it only 
9s.in expression of an opiniorfy that he was, at 
the tinfe lre’spoke, liable to pay, if it was du- 
ly protested. He expressed his idea of his lia- 
bility, rather than a promise. 

The létter, the contents of which he was cal- 
led upon to disclose 6n gath, would be evidence 
figainst him, that he Had funds in the drawee’s 
hands. © It must be 60 for him. 

No evidence of any notice from the plaintiff 
| of the dishonour of the bill, besides the filing 
of ‘the protest in October, upwards of five 

months after the day of payment, appears to 
have reached the defendant. We think he did 
not usé thaf@iligente, which he became bound 
to do, by hié re€eipt of the draft. 

His ounsel urges the parties were not mer- 
chants, and “the mercantile laW must not be 
‘considered asa rule of action for these —A- 
mong commercial men and others, he who re- 
ceives-an order for the payment of a sum of 
money, must warn the person from whom he 
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received i it of its dishonor, that the latter may =a East'n sarge 


take the necessary means to withdraw funds, roe 
ENN) 


| which the holder refuses to apply, accordiug to oui 


his directions. PouMEIRAT. 


It is therefore ordered, adjudged and de- 
erecd, that the judgment. of the district court 
be annulled, avoided and reversed, and that 
there be judgment for the defendant with costs 
in both courts. 


Pierce for the plaintif Young for the de- 
fendant. 


+o 
LECHANGEUR vs. GRAVIER’S HEIRS. 


Appeat from the court of the first district. ities 


a condition, pre- 

Martin, J. delivered the opinion of the court. i ~ 
not begin 

The plaintiff states that Gravier, beforethe year run until the 

condition is ac- 

1783, was his debtor at Bordeaux, in France, complished. 


A mak 
and having called his creditors together, Made concordat with 


aconcordat with them, by which they relea.- sett 


should arrive to 
sed to him 75 per cent, of their respective claims} ter fortune, 


and he promised to pay the balance in three & dies leaving 


snfficient to dise 
instalments, at 12, 18 and 24 months, but charge 75 per 


cent. of th 

promised thatif God blessed his endeavours, whole. aden 
f th 

he would pay their whole claims, principal sl — 
their portion 


VoL. 1. (N. 8.) 69 
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ee and interest, when his situation would allow 
ce~ it. That, afterwards Gravier married Mrs, 
Lz Cuancrut Renard, who was the owner of the land on 
Gaavier’s which the fauxbourg St. Mary is now estab- 
lished, and at her death devised it to him, that 
enures to the 
benefit of the Otwithstanding this happy change in his for- 
heirs, not of the ; : aia 
other creditors. tune, he never shewed any disposition to pay 
his said debts, &c. and his estate has descended © 
to the defendants, who refuse to pay. | 

The general issue and prescription were 

- pleaded—the plaintiff had judgment, and the 
defendants appealed. 

The parties have agreed to the following 
statement. 

Gravier died in New-Orleans, intestate and 
without issue in June, 1797. 

John Gravier, one of the defendants, a bro- 
ther and heir of his, was alone at New Orleans, 
and the other heirs were absent. 

Guinault was on the 27th of June aforesaid, 
appointed to represent the absent heirs. 

The moveable and immoveable property of 
the estate, valued at $24,378 00 was adjudi- 
cated to Jean Gravier, by a decree of August 
8th, 1798; he paying the-debts of the estate 
and the shares of the absent heirs, and giving 


security. 
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Other property of the estate, was discovered East’a Districr. 


in 1798, inventoried and valued at $7,800. 

Petit and Swan, of vordeaux, creditors of 
the estate, sent their power of attorney, and a 
petition of intervention was filed for them, on 
the 6th of November, 1798. 

On the 16:h, Delarua was appointed to re- 
present the absent creditors. He intervened 
and claimed communication of the concordate 
of the deceased, with his creditors. 

This document was annexed to the proceed- 
ings. Its date is July 1, 1783. By ita release 
of 75 per cent. is allowed and the debtor prom- 
ises to pay 25 per cent. in 12, 18 & 24 months, 
and that if God blesses his future endeavours, 
to pay the whole of the claims, principal 
and interest, when his situation will permit it. 

A decree of the Parliament of Bordeaux, of 
Jnly 12th, 1784, homologates this concordate. 

On the 19th of December, 1798, the real 
and personal property of the estate, was ad- 
judged to Jean Gravier, at the valuation, with 
the consent of Delarua and Guinault, and the 
active debts were placed in his hands for col- 
lection, to be accounted for. 

They amount to $24,000, and there is no 
distinction of sperate or desperate debts. 


June, |824. 


i nt 


Le CHANGEUR 


ve. 
GRAVIER’s 
Hears. 
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a seer Hypothecary deeds, in the inyentory, shew 
~~~ that the deceased had given mortgages to se- 

Lr CHANGEUR Cure debts to the amount of $24,000, but noth- 
Gnavien’s ing shews they were still due. 

Inventoried documents shew that the de- 
ceased owed debts in Louisiana to an uncer- 
tain amount. 

The amount of debts in the concordate is 
$53,671 00, which with interest ‘at 5 per cent. 
as allowed by the district court to the plaintiff, 
amount to £106,842, 

Nothing shews whether any, or what part, 
of these debts have been paid. 

The amourt of the property inventoried in 
1797 and 1798 is $31,798 00. 

The amount of the plaintiff’s debts, appears 
in the concordate and is not disputed. 

The district judge does not appear to us to 
have erred in concluding that, as the deceased 
came to better fortune since, by the devise of 
his wife’s property—the plaintiff at that period 
acquired aright to demand his whole debt, or 
as much thereof as the debtor was then able 10 
pay. From that period 1798 tothe inception 
of the present suit in 1821, twenty eight years 
only had elapsed, and so the plea of prescrip- 
tion does not avail. 
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The allegata present us the only evidence bernie 


of the deceased coming to a better fortune, the 


devise of the land on which the fauxbourg Ss, Se 


Gravi 
Mary now stand. Sed 


The probata shew property adjudged to the 
amount of $31,798 and debts, sperate or des- 
perate, to be collected to that of $33,000, in 
all $55,798. 

The debts of the ancestor descended to the 

heirs, in the situation, in which they were.:ue 
*by him at the time of his death. Three fourths 
of the debts, due in Bordeaux, in 1783 had 
been released; but were to be revived and 
paid when the debtor’s situation permitted it. 

Now, at the time of his death, the gross a- 
mount of his estate, iacluding debts of all kinds, 
sperate or desperate, was not equal to more 
than about 4 per cent. above the amount of the 
Bordeaux’s debts. It is therefore clear that at 
the moment, the situation of the estate did not 
permit the payment of all these debts, principal 
and interest, and nothing consequently shews 
they were revived against the debtor. If so 
they could not after his death. 

The heirs, succeeding to their ancestor’s ob- 
ligations, cannot be compelled to perform any, 
which he himself could not- Receiving a gross 
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ag estate of $55 798, they were bound to dis- 
charge the 25 per cent. which their ancestor 
is. had agreed to pay in Bordeaux, and all the 
“era's debts contracted since the concordat—the bal. 
ance in their hands was due a prorata to the 
creditors of the 75 per cent. which had becn 
released and to be revived by the ability of 
the debtor to pay. ‘Khe balance after paying 
all other debts, was the measure of this ability, 
and by which the guantum revived was to be 
ascertained. A distribution of this surplus, 
was all the heirs owed to the creditors of the’ 
75 per cent. This distribution was to be re- 
ligiously made, and the right of any one of the 
creditors to his proportion, could not be dis- 
charged or diminished by a payment to any 
other creditor of more than his dividend. 
There is no solidarity between these creditors, 
During the life of the nominal debtor, a release 
of the debt of either of these would have avail- 
ed all the others, because it wouid have increa- 
sed the measure of their respective rights by 
adding to the common stock, the ability of the 
common debtor. But after his death, the debts 
were divided, each heir-became debtor of his 
virile proportion of all the debts as they stood 
due on the death of the ancestor, and as the 











‘ment of facts of the gross amount of the es+ 
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ability of the heir to pay was not the measur co 


of his obligation, a release to him by any of 

his ancestor’s creditors, for these 75 per cent. ili | 
would be a benefit to his exclusive advantage, S34 
which could not avail in increasing the rights 
of the creditors of the estates nor his coheirs. 

We think the district court erred in allow- 
ing to this plaintiff the whole of his debt, prin- 
cipal and interest, because the payment of this 
is ultra vires hereditatis, aud the heirs are not 
liable for any part of the 75 per cent. released, ~ 
which the situation of the debtor did not per- 
mit him to pay. It did not permit him to pay 
a greater portion of any one of these creditors’ 
debts, to the injury of the other, i. e. if it did not 
leave wherewith to pay a like proportion to 
the others. 

As the record Joes not enable us to ascer- 
tain the portions of the released debt which the 
estate can pay, the case must be remanded. 

In dog so av wrong is done tu the plain- 
tiff. His averment in the petition, denied by 
the general issue, shews only a devise of a tract 
of land—the value of which is neither alledged 
nor proven. 

The admissions of the parties, in the state- 








om 
L CASES IN THE SUPREME COURT 
Dieeriot tate, leave us in darkness as to the net one. 
t-—~ The ability of the estate is the principal 
EXGEUR point in issue. It is not even alleged—for a 
rien man who acquires wherewith to pay one half 
of his debts, comes thereby to a better fortunes 
without his ace able to pay all his debts, 
principal and interest. 

It is therefore ordered, adjudged and de- 




















creed, that the judgment be annulled, avoided 
and reversed, and the case remanded for a new 
trial—the plaintiff and appellee paying costs 
in this court. 


Moreau § Dennis for the plaintiff, Derbigny 
for the defendanst. 


a 4 


COCHRAN vs. SMITH & AL. 


odings Arpgat from the court of the parish and 


in 
fhment city of New Orleans. 
ee 


4 


Sus Marzin, J. delivered the opinion of the 
conrt. The plaintifi statesthat he is master of 
the steam boat Leopard, one half of which is 
owned by the defendant Smith, and the other 

‘half by the three other defendants, who reside 
inthe state of Lopisiana,—that the defendant 


Smith, who was on board and had the con- 





or 
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sroul of her, employed the plaintiff as master, 


half and as much forthe half of the other de- 


558 
District. 
‘une, 1824. 


promising to pay him $50 per month, for his «~~ 


Cocmran * 


fendants—that the plaintiff advanceif'to thé'said S"™** 4* 


Smith, a large sum, viz. $1330 for the use of 


said boat, in. paying for her repaixg, wages of 
the hands, provisions, &c.*claims which were 
privileged—that afterwards he made other 
advances, now amounting, with his wages and 
the increase which “was promised him, to 
$2466. 

The petition concludes witha wiies for an 
order of seizure and sale, the citation of the de- 
fendants and general relief. 

The citation was served on the defendant 
Smith, only. | 

Qn his petition, stating the absence of the 
other defendants, and the. state of the -boat, 
a sale was directed, and the proceeds were 
brought into court. 

Smith neglecting to plead, judgment was 
taken by default against hime 

An attorney was appoigted to the other 
defendants, who pleaded the general issue. 

Several individuals intervened, and urged 
_ Claims for groceries, hardware, &c.: furnished 
to the buat. 


VoL. 11. (N. 8. 70 
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Bost’n District. The judgment directs the proceeds to-'be 


June, 1 


ww paid to the plantiff, and the intervening claj- 
- Gocmna® ants, The absent defendants appealed frim 


v8. 


Suizeé se. the part ofthe judgment which womocet 


plaintiff. 

The.plaintiff and.appellee alleges error 
his disadvantage, inas much as the parioh 
court did not give judgment personally agaitidt 
the defendants. * 

Weare of opinion, as. the defendant Smith 
did not appeal, nor the plaintiff; the former is 


not in court, and we cannot examine the judg- 


ment, as far as concerns him. 

As far as regards the other defendants, all 
the proceedings are irregular and void ; they 
were not cited—none of their proper'y ha- been 
brought into court by process of attachment, 
in which case, notice must have been giveit 
them, as the law directs by advertisements,’ 
We cannot eonsider the proceedings as in ret 
against the boat for then, after seizure, public 
notice would have been given to all claimauté 

The attorney given them by the court, was 
prematurely appointed—for the defendants 


not having been in any manner cited or noti-— 


fied, were not afforded the opportunity of cortt- 
ing in personally or by attorney. 
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Ités therefore ordered, adjudged and: de- PsstaDistit. 


creed, that as far as concerns the relativerights w4¥s~ 
ofthe absent defendants and the plaintiff, the — 
judgment. of the perish court be annulled, &™*4" 
avoided: and reversed, and ‘the suit dismissed 

aud the plaintiff pay-costs.in both courts. - 


‘ Pierce for the plaintiff, McCaleb for the de- 
fendants. 


oD rome 


¥ 
JACKSON vs. ODDIE. 


Arpeat from the court of the parish and The United 
° States have no 
city of New Orleans. lien for debts 
duethem. They 


Martin, J. delivered’ the opinion of the reseed Bae A 


Saas . j of payment out 
cdurt. Whis is an action for house rent, the pol ae en 


plaintiff prayed besides a;citation, that the de- bands ofthe re- 
presentative of 

fendant’s- goods inthe house, or lately remo- the insolvent. 
i j The legal 
ved therefrom, migIft be seized ; and’ goods to lien ofthe land- 
Sis, . lord is of a high- 
econsiderable amount were accordingly seized. er nature than 
‘ . Z + . the claim of the 
John Clark filed his petition of intervention, United Stateson 
: custom house 


‘stating himself to be a privileged’ creditor, Of pounds. 


a higher dignity than the plaintiff, having paid 
stindry bonds, on which he was surety for the 
defendant, at 4he cdstom house, and being 
bound with him ia other bonds there, = * 
Davies intervened-also, he’said that a quanti- 








East’nDistrict. 
June, 1824. 
Nw 
J ACKSON 


Bs. 
Opvir. 
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ty of port wine seized was his property, having — 
been consigned by him to the defendant.» 

Theréawas judgment for Clark. Davicnap 
pealed, and the plaintiff.afteswards. t 
. By the statement of fatts; all the partiés ad 
mit that the property: of the defendant wase- — 
tached, as that of an absent debtor, by Che 
or the 8th of October, 1823. 

All the property seqifestered in this case, 
was afterwards attached by undet 
a process from the district court. 

The defendant’s praperty is _ | saticlons to 
pay hisdebts. ™ 

The seizure for rent by the plaintiff was pft- 
or to that of Clark or any other. 

The defendant had a lease from the plaies 
tiff, and the rent was payable quarterly. — 

The seizure was. made on the last quarter 
falling due. ° 

Spier, a witness for Clark, produced a lie 
of bonds, which he deposed were taken up for 
_ the defendant, at the custom-house, with mo; 
” ney delivered up to him fof that purpose by 
Clark; the witness acting as agent for the defen- 
dant; who was unable te pay qnd had reques- 
ted the witness to call on Clark, for funds. The 
amount is $1 1969 92, He received the amount 

4 
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of eaelt bond;-@f they respectively became pay- Basta Disinice 


June, 1824. 


able. He gave no security to Clark, butonce ~V~ 


gave an order for $1000 onthe defendant, at 
New York, to-covesthe amount of bonds paid 


and other transactions: but the order was 


neither accepted nor paid. 
By an additional statement of facts, it is ad- 
mitted ghat Davies was the‘owner-of thé*port- 


wine, claimed by him and soli a the - 


sheriff. 

The judgment was entered in the U. S: kart 
against Clark, as the defendant’s surety on the 
custom house bonds stated in the schedule, 
annexed to the record, two of which Clark 
paid. ad 

The defendant’s property sold was sufficient 


to pay the rent,’ viz:°$1360° Thé claimant 


Davies’ wine sold for -g470. 


The-defendant’applied in NeW York, for the . 


benefit of the insolvent laws‘of New York, on 
or about the 20th of September; ei. 

The present suit was instituted Ist of 
October, 1823, © °° ‘me? 

The case has beensubgiitted without argu- 
ment, and our att@htion called to the following 
question, whether'Clark is to be paid out in 
whole or part ofthe défendant’s: property, -in 





J ACKSON 
ve. 


Qpopiz. 
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BastDitiot preference. to: the viene and: wo, what is. the 
Sale amount so;promised.. .. ‘ 


Jackson 
v8. 
Opp. 


-. The. United States had no lien on’ iam 
erty, seized for rent. ‘hey have: aright of 
priority of payment, oyt of fundsin the: hands 
of the assignee, or representativesof their insol- 
vent debtors, ‘on. custom house bonds. -.The — 
shews it:is trae a deficiency of fugds and 
an application for the benefit of the insolvent 
law, in the state of New York. : 
The lien ofa: mortgagee -or pledge creditor, 
onthe property mortgaged: and pledged ina 
case like this, would not yield tothe claim of 


_ the U. S.. . The legal:lien of the landlord is not 


weaker than that of the mortgagee or pledgee. 
‘The.judg ment creditor is. bound, to respect it. 
We think the pavish eourt erred. - 
It is therefore ordered, adjudged: and de- 
creed, thatthe judgment’ be annalled, avoided 
and reversed; and, proceeding to pronounce 
that = the opinion of this: court, ought 
to have been: given, it is,ordered, adjudged, 
and décreed, that the plaintiff be paid his: rent 
out.of the proceeds ‘of. property of the defen- 
dant, seized’ & that the procéedsof the port wine 
be paid to the defendaat Davies-«the costs: in 
the parish court being first:deducted: out: of the 
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proceeds of the defeudant’s property, and “if Pacematict. 


any thige remain after paying these andthe Grew 
rent, to: be paid to Clark, whois towpay costs JaciRiGx 


in this court. ie ON: 
Livermore for the plaintiff, Pierce re the de-. 
fendant. | te ae 
metisin 


SYNDICS OF WEIMPRENDER vs. TRFPAGNIER. 


* Appgat from the court of the first distaiet 


Ifa case be 

b ~ 
Matuews, J. delivéréd the opinion of the tyecial facts, 
court. In this ease, the plaiatiffs, as represen- sutmat bshega 


. «spol r b 
tatives of the mass of the insolveni’s creditors, Pre ware 


claim from the defendant, a certain plantation "Trike snding 
or tract of land, described in their petition, as bent An 
being # partof the estate of said insolvent, ves- ~ cause will 
remanded, 

ted in them, by virtue-of their capatity afore- 
said. 

The defendant in his answer séts up a title 
acquired ata sheriff’s sale, evidencéd by a deed 
executed by that Officer, and possessiun under 
it in good faith, &c. But if this should be de- 
creed imperfect and bad, he then claims Te- 
muneration from the plaintiffs for the expences 
which he iocurred in the improvement and 
aipelioration of the plantation, whilst he pos- 








560 


CASES IN THE SUPREME COURT 


Regiemiapictn sessed it in goodsfaith, believing himself to be: 


ow 
Synmics oF 


a 


Tadd acives. 


owner. On the trial.of the cause, in thg eourt: 
below, special facts were submitted to a jury, 
and on their finding of these facts, judgment 
wasrendered; decreeing the property to be- 
long to the plaintiffs ; ‘but authorising the 
defendant to retain possession thereof, until 
they should pay to him.the whole amount 
claimed for the improvements, by him made 
thereon, without any deduction for the value 
of the rent en masse, profits of the plantation 
during the period in which he.oecupied and 
used it ashis own. From this judgment. the 
plaintiffs: appealed. 

The counsel for the appellants have filed no 


points.in this court, designaung the errors, of 


the judgment of the conrt below, in, support of, 
the propriety and necessity of their appeal ; 
but refer us to’the reasons which were used by 
them in the district court, ona motion for a 
new tfial. ‘These are 1. That the. finding of 
the jury is contrary. to. evidence, 2. That, they 


have found facts not submitted to them. 3.. 


That the finding of the jury is contradictory to 
itself. 4. That the facts were found on sal 


. ficient and illegal evidence. 


The first. and last of these points may be no-. 
ticed together ; and it might be sufficient to ob. 
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serve that the record furnishes us with no data narermee 
by which we'ean test the finding of the jaryy UA 
either as to its being on~ insufficient, or being yo%X%s oF 
contrary to the evidence adduced to them. 
_ The illegality ofthe evidence, complained of, 
ought to have been brought before this court ~ 
- by proper bills of exceptions. But the record 
exhibits one of an extraordinary nature, taken 
by the counsel for the plaintiffs, to the opinion 
of the judge a quo, in overruling the motion 
for a new trial: by which they wished to bring 
before this court, the evidence as given on the 
trial of the cause below: which was to have 
bcen gathered from their notes and those of the 
judge if he had taken any, or from the memo- 
ry of these persons. No such mode as this is 
pointed out by law, for transmitting the evi- 
dence or facts of a cause from the inferior tri- 
bunals of the state; to the supreme court. We 
have decided in more than one instance, that 
according to law, there isno way established 
by which the evidence in a case can be sent 
up on an appeal taken from a judgment fotn- 
ded on the finding of facts, specially submit- 
ted to a jury; and thatit was not within the 
limits of our power or duty, to supply this des 


ficiency of proceedings in our courts, admif-— 
Vou. .(N. 8.) 7h 


v8. 
TREPAGNIEN. 
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East’nDistrict: ting that any necessity exists, fora different 


June, 1824. 
Pw 
SynpIics oF 


practice. ‘The district judge wasright in. re. 


Wiens sisting the plaintiffs appl cation. 9 Martin. 


v8. 
TREPAGNIER. 


The view which we have taken of the cage; 
and the opinion about to be expressed on thé 


appellants’, third point, renders unnecessary; 
apy examination of their second. 


It is objected to. the verdict of the jury, that. 


their finaing is contradictory in itself ; to show 
this contradiction, the court is referred to a coms 
parison of the finding on the first fact. submit- 
ted by the plaintiffs, with that on the third, 
submitted by the defendant. It is alleged that 
both those facts cannot be morally and legally. 


true. The finding ofthe first shews that from 


the date of the defendant’s petition for an in: 
Junction in his case, vs. Perrett & Livingston; 
he knew that he had no legal title to the _prop- 
erty in dispute ; that be was not owner, and 
consequently could not, as such be a possessor 
in good faith ; as found in the third fact of the 
appellee. This conclusion is opposed by his 
counsel, on the ground that it is sufficient that 


he entered on the premises and commenced 


his possession bona fide. | 
. Whatever effect such an honest commence- 
ment of possession may produce in relation to 
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prescription ; it is believed that it cannot ope- Past’ District. 


rate to the same extent, in pursuance of the 


June, 1824. 
wen 
SyNpIcs or 


principles fixed by our code, in relation to a WEINPRENDER 


posséssor’s right to the rent, or messne profits of 
an immovable property ; which he holds after 
knowledge and conviction that he is not the 


tion which was presented to the -district court, 
for the purpose of staying proceedings in the 


‘prosecution of the suit of Perrett & Livingston 


vs. the present appellee ; and which were sworn 
to by him, shew clearly that at that period he 
considered himself % possessor without title. 
That such was his situation is now admitted 
in argument by his counsel ; on that ground he 
refused payment of the price of the plantation 
for which he had bid it off ata year’s.credit ; 
and in that refusal was supported by the in- 
junction which he obtained, and subsequent 
withdrawal of any further pursuit by the plain- 
tiffs‘in that cause He therefore held the prop- 
erty without paying its price, and under a full 
conviction that it did not belong to him. The 
improvements which he has placed on it, are 
yearly deteriorating, whilst he has been enjoy- 


ing the benefits of its use. It would be unjust 


that under such circumstances, he should: hava 


Tacesatant. 


_ legal proprietor. The allegations of the peti- — 
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East’n District. H ° en - : 
“joes, 1824, without compensation against the price of 


~~ . the ameliorations, to the extent of the valueof | 


Warnvnsvoca the annual rent of the land. The law doesnot — 


Tazpactun, tolerate such injustice. According'to the Civil 
Code, a possessor, who is ignorant of a better 
right to the property which he possesses, than 
his own, cannot be compelled to account to 
the owner, on-eviction, for the funds or profits 
whieh he may have obtained from it, while he 
was ignorant of such title ; previous to the pe- 
riod at which it was regularly demanded from 
him. Civil-Code, 480, art. 30. In the French 
text of this article the rule is made applicable to a 
possessor de bonne fot; but the English seems 
to us to exclude the idea of good faith im one. 
who holds, after knowledge that another has a 
better right and title to the thing which he pos- 
sesses, than his own. Admitting this to be a 
fair interpretation of the two texts of the arti- 
cle of the code just cited ; it is contended on 
the part of the appellee that other parts of the 
same book are in upposition to it. And to 
establish this position, reference is made to the 
71 & 7Zarticles of our civil code,. to be found in 
page 489. The provisions there enacted are 
in our opinion exclusively applicable to the 


doctrine of prescription, and ought not im any 








~ = ss FF Pf & Se eS FF Ff 





OF THE STATE OF. LOUISIANA. 


tanner to controul rules made on the subject Pasta 


568 


District. 
, 1824. 


of a possessors right to gather’ the: funds of ~~ 


Sxnpics or 


property which he knew did not. belong wripasnpse 


to him. This too is in eonformity with the 7... 


Opinions of one of the most justly celebrated, 
and learned writers on the Roman and French 
laws ; to whose werks we have been also re- 
ferred. See Pothier Traite du Droit de pro- 
priete, no. 340, and Traite de la possession, no. 
82. In the Traste de la Prescription, of the 
same. author, no. 34, itis stated tnat accord- 
ing to the Roman law it suffices to acquire ti- 
tle by prescription, that the possessor was in 
good faith at the commencement of his pos- 
session. . But at the time he wrote a different 
rule prevailed in the law. of France, adopted 
from the canon law, whieh required a’von- 
tinuation of good faith during the whole: peri- 
od, necessary to give title by prescription. 
Our law is: perhaps similar to the Roman civ- 
il law, in regulating the rights -of possessors, 
both as to acquiring title by prescription, and 
the privilege of appropriating to. themselves 
the fruits or rents of things possessed bona fide. 
And the distinction which we have assumed 
between the two cases, will befound fully re- 
cognized in the treatise and.no, first-cigedfrom 


AGNIER: 
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‘nee Pothier. Fromthis view of the subject it is 
‘une, 


—~ = evident that the finding of the jury on the first 


Synpics or 
Wuinpdenpern 1act submitted by the plaintiffs, is according to 
v8. 4 bd . © e 
wentatiiin law, directly contradictory, to their finding 


on the third fact submitted by the defendant. 


It is therefore ordered, adjudged and de- 
creed that the judgment of the district court be 
avoided, annulled and reversed. And _it is 
further ordered, adjndged and decreed, that the 
cause be remanded to said court, for a new tri- 


al, and that the appellee pay the costs of this 
appeal. 


Dennis for the plaintiff, Grymes for the 
defendant. 


—27+o— 


GRAVIER vs. PITOT & AL. 


ApPEAL from the court of the first district. 

Testimony, : 

wnich is imma- - Matuews, J. delivered the opinion of the 

received. ‘court, In this suit the plaintiff claims remune- 
ration from.his co-heirs, for expenses incur- 
red by him in.the improvement and ameliora- 
tion of their common property before it was 
partitioned. He obtained judgment for’ 
$3972 621-2, with which he was not gatis- 
fied, aiid appealed.” ' 
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In the course of the trial in the court below, 
he offered to prove by witnesses, the costs of 
certain digging and throwing up*of earth ; but 
the judge refused ta hear any testfmony to that 
effect, being convinced from what had_previ- 
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East’n District: 
June, 1824. 
SS a 
GRAVIER 

vs. 
Pitot & Au. 


ously transpired, that said work had no tenden-- 


cy to amelivrate the propertye From a view 
of the whole evidence of.the case, we. accord 
in opinion with the judge a quo, and think that 
he was correct inrejecting the testimony thus 
offered. 

The propriety and justness of tlie amount 
adjudged to the appellant, depend solely on 
matters of fact, in relation to which, we are of 
opinion, that the district court did not err, in 
the conclusions drawn from the evidence ad- 
duced in the cause. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the court below be 
affirmed and that the appellant pay costs in 
both cou:ts. 


Young for the plaintiff, Derbigny for the de- 
fendants. 
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East District. MITCHEL & AL. vs. GERVAIS. 

Junk, 1824. 

a” 2a, A f : 
Mirentr&ar. . APPEAL from the court of the parish and 


city of New Orleans. 


vs. 
GERVAIS. 


An injunction = Porrer, J. delivered the opinion of the 
improperly ta- 


kon against one compt. The petitioners complain that joint- 

Denon ection for ly with one James Lambert, they entered'into 

—< og a contract with Alexander Jackson, to erect a 
house for him, and that they were prevented 
from carrying it into execution by the defendant 
illegally sueing out a writ of injunction. 

The defendant pleaded the geueral issue, 
and the cause being submitted to the jury, they 
found a verdict for the plaintiffs for $543 
$0-100. 

The right of the plaintiffs to recover, for an 
injury, such as is alleged in the petition, has 
not been controverted, but some objeetion has 
been made to the particular proceedings iu this 
ease, 

First it has been urged, that the petition 
avers that he made acontract in writing, and 
that none such was produced on trial. 

We perceive on the record, a contract such 
as declared on, and we observe a bill of ex- 
ceptions was taken to its introduction in evi- 


dence ; upon what ground we do not know, as 
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it is stated to have been duly proved. We ware iaiat. 
think the judge correctly admitted it, and that, Sw 


there is no ground for alleging here that it was 
not produced on the trial below. 

‘It has also been contended that the plaintiffs 
have failed iti proving that they were preven- 
ted frofa carrying into effect theif contract with 
Jackson ; that the evidence shews it was one 
Mitchel, and fot the appellees, against whom 
the injunction was taken out. But the record 
shews that the contract was made with Mitch- 
el and the plaintifts, all of whom were bound 
to erect the building contracted for, and were 


. to receive the stipulated price; and that Mitch- - 


el was proceeding to carry on his and his part- 
ners’ contract, when he was prevented by the 
injunction. His partners therefore shared the 
injury resulting from the obstacle put to the 
completion of the buildipg, and consequently 
have a right to demand they should he com- 
pensated for the injury they have sustained. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
_ be affirmed with costs. 


Hennen for the plaintiffs, Livermore for the 
defendant. 
Vou. u.(N. 8.) 7 


MitcrEv& ar. 
vs. 


GERVAIS. 











570 CASES IN THE SUPREME COURT 


East’nDistrict. - MITCHEL & AL. vs. GERV AIS, ante 568. 
June, 1824. 


Muck, PORTER, J. delivered the opinion of the court, 
oti. In this case an application has been -made 
—_—_———- for a rehearing, on the ground that the court in 
A rehearing ee $ ake . 
willnot begran- Making up its opinion took as proved the writ- 
cal objection, ir tet contract between the plaintifis and Jack- 
ewer gg not son, whereas the record shews that the ‘instru- 
C ment was produced only on the first trial.. 
We have again examined the récord, and we 
find that the paper to which we referred in 
our former decision, is there stated to have 
been given in evidence when the case was first 
tried ; and it does not appear it was offered on 
the second. - 
The counsel for the defendant, however, 
insists upon enforcing a rule of this court,— 
that no rehearing shall be granted, when the- 
party applying for it has failed to file the points 
op which he relys, before the case is argued. 
To this objection we are obliged to yield. 
The rule declares this penalty, and if this 
case does not offer one for its application, 
no other can. We deem it important too for 
the regularity of our practice to enforce it; 
it is the most effectual means we have, of com- 
pelling an observance of a,regulation highly 
useful to the court, and the parties litigating ; 


one which is too frequently neglected. 
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In the instance before us, the objection is Past’ District. 


June, 1824. 
one of form alone; we see from the proceed- . —v ~ 
é = am Mrrcse.& at. 
ings that sucha contract was in -existence, vs. 
GERVAls. 


and that it was once proved contradictorily 
with the defendant in this suit. 


The rehearing is refused. 
=D 4m 


LAFON vs. TESTAMENTARY EX'ORS OF LAFON. 
: Executors 


cannot be re- 


° es ceived in their 
Porter, J. delivered the opinion of the pstents-eubele 


court. In this case an application has been ‘¥2*sureties on 
an appeal taken 


made for a mandamus to the judge of the court fom a_judg- 
ment given a- 


of probates, directing him to send up an ap- gainst them in 
rs . their represen- 
peal from a final judgment rendered against tative charac- 


ter. 
the defendants. = Dn of 


The return alleges, that the reason why the Prorat of $400 

3 does not author- 

record has not been sent up is, that the appel- ae ol 
lants have failed to give security, according to %F to be surety 


for $600. 

law.—They however insist that they have fur- 
nished that security, and in support of the al- 
legation, rely first 

On a bond they subscribed as executors; 
and in their private capacity, binding them- 
selves in the latter character, as sureties for the 
successful prosecution of the appeal which they 


had taken as representatives of the estate, and 








672 
East’nDistrict. 
June, 1824. 
on i 
Laron 
oe. 


Execurors oF 


Ne 
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this they insist was a sufficient furnishing of 
security under the act of the legislature. 1 Mar- 
tin’s Digest, 438 | 

We are satisfied it was not. The judgment 
rendered, directed the defendants to pay into | 
court, the balance 1n their hands, the period of 
executorship having expired. By the terms of 
this decree, the defendants became responsi- 
ble in their private capacity if they failed to 
pay over the money they had received as exec- 
utors. The signing ofa bond therefore gives 
no more security, than that which the plaintiff 
already had by the judgment. We cannot 
distinguish this case from that where an agent, 
or factor was condemned to pay money to hig 
principal, and he offered himself in his private 
capacity to become security for his acts as man- 
datory. 

The second ground is that after the rejection 
of this bond, the defendants tendered one for 
the costs, signed by themselves, and one Jean 
Maurin as surety. 

Whoever is bound by law or indgmentet to 
give a surety, must offer a person possessed of 
sufficient property, to secure the sum for which 
he is bound. 

The amount of costs acknowledged by the 
defendants in the bond tendered by them, wag 























OF THE STATE OF LOUISIANA. 


573 


| six hundred dollars, the surety. is only shewn HosttnDistsitte 
to possess property to the amount of $400, -uwvw 


It has been urged that the bond was accept- 
ed in ‘the court of probates, and that the pro- 
' ceedings were irregular, by which it was set 
aside. The evidence taken renders it difficult 
for us to say what is the regular practice of 
that court in regard to taking appeal bonds, 
and what were the particular circumstances 
attending this transaction. Admitting that such 
irregularity is shewn, we do not think this is a 
case, which requires, or authorises our inter- 


ference. An opportunity has been afforded © 


the defendants to shew in this court, that 
they offered in that below, a good and sufficient 
surety, such as the law contemplates. This 
they have failed to do, and thcrefore are not 
entitled to the extraordinary interference of 
this courte Writs of this kind are used not to 
correct mere errors in form, but to ensure 
substantial justice. 

We feel inclined to this course from the con- 
sideration, that the road to this tribunal is still 

open to the defendants by another appeal, if 

they are able to give security. © 

Let the rule be discharged at the costs of the 
appellants, 


— 


a. oF 
LaFon. : 
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East’nDistrict. FORD'S CURATOR vs. FORD. 
June, 1824. 


wow . © abhi, 
piles Guna. APPEAL from the court of the aarti district. 


a Martin, J.'delivered the opinion, of the court, 
-————- The plaintiff alleges that the defendani’s late 


The matrimo- 








nialrights ofthe husband, died in this state, wherein he was . 


wife who mar- o\.ege 
ries with the in. GOMiciliated, that she renounced the commu- 


ce nity, and the*only chiid, the succession of the 


into an other; ee : 
state, must be Wtestate, and he the plaintiff was appointed 


governed bythe curator to the vacant estate—that the defen- 
laws of her in- 


tended domicil. dant detains from him sundry slaves, part of 
The want of 

recording a the estate, &c. 

tract, cannot ° 1 be answer denies the plaintifi’s capacity of 

ta na curator and his right to the slaves, if they were 

pre of the hus- Lart of the estate ; as they -were not inventori- 
ed, it avers they are the defendant’s property 
—that her late busband, an inhabitant of Lou- 
isiana, married her in the state of Mississippi» 
that the intention of the parties was to remove 
to and inhabit the former state, and to have 
their respective rights regulated by iis laws, 
that before the celebration of the marriage, 
her intended husband conveyed the slaves to 


trustees for her benefit. 


The plaintiff had judgment and the defen- 


dant appealed. 
The plaintiff introduced his letter of curator. 


ship, the renunciation ofthe defendant to the 





¢ 
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community, and the child’s, to the succession, ae : 


and F and 
It was admitted thatthe intestate died at his maa 
residence in Louisiana, leaving the defendant, 
: his widow and a child; that the deceased and 
7 the defendant lived together, without.any sepa- 
| ration of property havinz been made, till his 
death. ‘Lhe common” law ‘of Rigiata and 
statutes up to the declaration of independence, 
are the rules of decision in the state of Missis- a 
sippi, unless altered by local laws£ © 

It is admitted that the slaves, named in the 
petition, were in thesintestate’s pagsession, from . 
the time they were brought to E6uisiana, un- 
till his death, and he received “the” avails-of 
their labour during the marriage. Ay ts 

It is admitted that Cumming and. Ramsey, 
obtained a judgment for $1108 46, which, is 
unsatisfied, and Hagan and Miller one for 
$373 .02 which is also unsatisfied. | 

Two notes ofthe intestate were also proved. 

The defendant proved that the slaves, were 
her property and in her possession, in the gfate 
of Missi§sippi, before her marriage with the 
intestate ; having brought them there from the 
state of Alabama, about one year before her 
marriage. They were not inventoried—the 


vs. 
Forp. 














East’n nee py 
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curator gave security for five thousand three 4 


~“A-~ hundred dollars only. | 
s CuRA- . The intestate and defendant were married 





in the state of Mississippi in 1818. At that 
time the intestate had hired threé of the slaves 
and taken them to Louisiana, and the rest 
wete in her -possession ‘or that of her trustees, 
The inténded husband had at the time a fur, “7 
nished house and farm in the state of Louisi- J 
ana, and bad sent a waggon to remove his in- 
tended wife’s-property to Louisiana. She had 
no house, but ‘lived with her brother in the 
staté of Missisetppi, and hitéd her negroes out, 

she left the state of Mississippi for that of Lou- 
isiana, the day after the marriage, and had pre- 

«viously expressed her intention, to reside per- 
maneiitly in Louisiana. The negroes came 
to Louisiane, two or three days after the mar- 
riage. 

Before the marriage the intended husband 
executed a deed of settlement for the said_ne- 
groes, who were conveyed (to trusiees for her 
benefit. 

The only question of law arising in this case 
is, whether the matrimonial rights of the wife, 
are to be regulated according to the laws of 

the place in which the marriage is contracted, 


















of the spouses. i 

4. The wife does not contract wheie she enters * a 

into’ matrimony, but-where she; aftegythe mar- s 
riage, migrates or‘removes. Mulier non “agit : 

ubi arrlatrpers. - Sy8hy sé ubi ex matrimo- 

nio migravit, vel digertit, i sp ad lL. 65; 
‘Exigere dotem, ¥6 
- ‘The place, re marriage is contracted, is 
not so much that wh re the alors is per- 
formed, as that wher 3 ties expect to 
live and settle.” $ Dallas, STA, 4 Ib, in notis, 

. When the husband and’ wife ‘haveu ifierent 
domicils, it is to the law of the husband’s domi- 
cil, that the parties ought .4o have presumed g 
have submitted, because the wife, welid by her’ 
méerriage follows the husband's domitiJ, igpre- 

- sumed to have had in view, the law ,of that 
domicil, which by the marriage “is *o become. 
hers. Pothier, Comm. no. 14. 

The general rule isto ‘attend to the law of 
the husband’s domicil, rather than‘ to that of 
the place in which the contract is entered into. 
Lebrun, Comin. no. 18. 

Exigere detem muylier debet illic, ubi mar- 
itus domicilium habuit, non ubi instruthéntum 
dotale conscriptum est, ff. 5, 1, 65. 

VoL, I. (N. 8. 73 
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Meds Sindy, 






ree 7) 


oor another country where it is to me executed), 
Fes, it_ must, be governed by-the laws. of the” : 
Tee place euigge ti to have its, ofitet 2 Bury - 
1078. — i248 < ae Se: 

eicerie: Lopez; however; ine bs. 

notes on Partida, 4, 11, 24—1 Mor. and Car, 

432, appears to understan ie principle which 

forcibly results from thes @uthorities, with 

some exceptions. 

We think how 


> BaataDistrict When a contract is made in reference to a 











































fat it may safely be 
laid down as Pen ciple thatthe matrimonial _ 
rights ofajwile, who; as in the present: case, a 
marries with the i intention ofan instant remo- 
al, for residence in another state, are to be. 
aft gulated by the laws of her intended domicil, 
® when no marriage contract is made, or gne 
withdut any proyision in this respect. _ 
“It is Thowever contended that in the present 
case, the parties had. in view the laws of the. 
state of Mississippi, in whick the marriage was : 
celebrated ; because a settlement deed was : 
executed, with the view of preventing the or- 
dinary rights of the husband from, attaching, . 
This settlement i is evivepcs of a desire of the | 
parties to preserve the *wife’s property-and 
the slaves, from the ordinary effect of the Jaws Ba 
of the state of Mississippi. 1 


















| 
-, noe wk: me 


aye —_ kk hClUurmf 
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Iris urged that this ‘setdkdicat is wold, beng 
“cause the husband had no property in the slaves... GX-—w> 
at the time of its execution—because there wag?°® 
Ho tradition—because it was not recordedin ode 
_ this state. | 4 ke 

We think that the settlement had. the effect ~ 
to prevent the husband from availing himself. 
of any title, he might afterwards acquire, to dée- 
» stroy that ,which he had thus attempted to oe a 

© gonfer.” 12 Johns. 201, 1 Johnson’s cases, 90, 2 4 
_' ~*'The negroes were in the possession of the Ba 
wife, for whose benefit the settlement was | 
made, and this pu8session was not disturbed, — 
they came on from the Mississippi to Louisi- . — 
atia after the marriage, ‘and it does not appear . - 
_ the husband possessed or interfered with them, - .-. ag es 
# « until after marriage, and his interference ap- ate 
_ pears only that of a husband on the parapher- 

nal property... ., 

The neglect, to record. does not affect the 
rights,of the parties to the settlement, ard 
créditors.,only can avail themselves of it... 
A. €urator-of.a’ vacant estate, represents ‘the 

: heirse«they Constion: set up. the pense to re- | 

cord. = ©. ‘ieee ge a 


































. 


We are of opinion that the: usb never. 
‘ acquired any right to the slaves, and they. Bey. 
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EataDnvie er ceased to be the wife’s or her trunereathe i 
~~ plaintiff therefore is without interest to claim” b 












' It is therefore ordered, adjudged and de-* 4 
ereed@that the judgment of the district court be . 7 
‘avoided, annulled and reversed, and that — 
there be judgment for the defendant, with costs | 
in both courts. 


e 












“CURATOR OF LATROBE vs. SINNOTT. Be 
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‘ ae ‘ 2 
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| £ ith F 
E+ When the " 
| case is doubtful APPEAL from the court of probates of. the _ 
it itsth “ : ie 
Sadgment ofthe Parish aff city of New Orleans. =. | 
—- court below S ., ° ,. oa 
prevails. Porter, J, delivered the opinion of the | , 


court. This is an action in which the pas q 
claims $697 9-100 for the admeasurement and ~ 
valuation of certain buildings erected by ‘the. ¥ 
late H. B. Latrobe. Thecause has beentwice 4 - 
tried ; on the first examination of it, the judge 
of the probate court allowed sixty dollars, as a 
proper compensation for the work and’ labour 
of the plaintifi—from that judgment’ he ap- 
pealed, and we remanded the cause, ‘becatise 
. the evidence,,on record did not enable us to 
ive on ‘what ground the judge allowed FY 
pli. Ante; vol 1, 192, - 


y 
“3 






















Alollars for his services, 
_ ‘The principal ground on which the correct- 
ness of the judgment is assailed is, ‘that it is 


per cent. on the value of the property measu- 


~ red, and that the witnesses consider the work 


worth that much. In opposition to this cus- 
tom, and the opinion formed on it, it was 
proved on the part of the defendant, by the 
city surveyor, that this is only a correct charge 
where the property is of little value, and that 
when it is of great amount, twenty dollars a 
day is the proper compensation, and’ that 
which he is in the habit of charging. . 

The judge below. acted on’ the opinion of 
this last witness, and we cannot say that he 


erred. The custom proved, appears to us a 


7 TL ae 


by the witnesges, as to the Yalue of the labour, 
founded on that customp-48 et entitled ‘to little 
weight. The sum allowed, we think a fair 
compensatidn for the. services rendered ; ; ad- 
Amitting it it to be doubtful, the judgorent: ee the 


$i Jtsnow returns to us with additional, evi- - Banta Dist, 
dence, and with another judgment of the wv 


: Bcepouirt below, allowing the plaintiff one hundred “1.4 ar peo wrest or 


_ proved by.a variety of witnesses it is usu- ~ 
aland customary in this city to charge 21-2 — 


“eek 
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June, 1824 ' 

a here." + AG 
CURATOR oF , 7" al 
ge "It is therefore ordered, adjudged and de- © 


Sminorr. eréed, that the judgment of the court below be :. 
- affirmed with costs. ie : 


*° EastaDistzict. inferior court on a question of fact’ must prevail. — 


Hennen for the plaintiff, Carleton and 
Morphy for the defendant. 


34+o— 


CHRETIEN vs. FHEARD. 


that Se Appeat from the court of the third district. . 


a thief, will au- 


thorise  _evi- Porter, J. delivered the opinion of the 
dence, he was 


in the babit ofcourt. “Lhis isa redhibitory action, in which 
stealing. 


' Stealing need the plaintiff seeks to return a slave he purcha- 

f not. be accom- 

i panied _ with Sed from the defendant, and get back the price. 
vi 


fice ‘o consti rhe defect alleged is, that the slave isa thief, 


0 ert jon and addicted to robbery,“and it is further char- 
is g'ermrted ged that the vendor knew he had those vices, 
y afi action in 
_ whichtbe plain- at the time he sold him. : ‘ 
oe -“An action founded on the same cause as the 
present one has been already before us. 11 
Mortin, 11. The plaintiff was there nonsuit- 
ed, because he had not furnished proof that he 
- brought suit within six months after he obtain- 
ed the knowledge of the defect. The present; 


record shews that he has fully removed this ob- 


, @ 
u# 
* ie 
-d . bd 2 { 
: ‘ « 
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_ jection, and the evidence establishes very satis- EaataDiatice. 


-factorily, that the slave was a thief a aw 
he was sold;—that he committed th Res CMTS 


hecame into the possession of the plaintiff; Tueanp. 
and that the deféndaiit well knew he was ad- 
dicted to this.vice, at the time he sold him. 

Several grounds of defence have been pre- 
sented in this court against the right of the pe- 
titioner to recover. 

First: That the allegations in the petition do . 
not correspond with the proof. 

’ Second: That the vices complained of are 
Snot redhibitory. 

" Third: That the action is barred by pre- 
scription. 

The first objection was supported by thie | | 
_counsel, for dgfendant, on the ground that the . 
‘petition charged the slave with being addicted 
to robbery, and that the evidence went to prove 
he was in the habit.gfstealing. A recurrence” 
fo the petition shews that this exception is not 
well founded. It does ngt merely charge, that 
thgslave was addicted to robbery. It avers 
also’that he was a thief,—that he had a propen- 
sity to > thieving, a and it sets out a pafticular act 
of larceny. These allegations fully authorised 
the introduction of the evidence taken on the 






eed 


: a] 
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Rasta Distetot. trial; and even ifthey did: not, ‘the derboident 
nannn COM jot claim the benefit of the variatice ih 
CuneTIEN this Court, When he suffered the pretense | 
Taeanp. ceived without objection, in that of the first im 
stance. — 
The second point of the defendant is, that ™ 
the vice complained of is not a redhibitory one, _ 
that the stealing must be a¢companied with 
force to constitute this defect. 
If this construction be the true one, it will 
lead to the most inconvenient results, and open 
the door to great and numerous frauds. This — 
consideration we are aware is not of much im= | 
_ portance, if the law be clearand’free from am-~ 
biguity ; but if otherwise, it is entitled to much * 
weight, in aiding our conclusions ‘as to the 
purport and true meaning of the statute. ‘ 
The words of the law in the French text, are 
‘6 si Pescluve est adonné au vol:’—in the En- 
lish “ifthe is addicted té&robbery.” =, 
~ Volis the generic term in the French lan- © | 
guage, for theft of every kind, and it is admit- 
ted embraces larceny. Robbery it is sfid 
means thepffence known to our criminal law 
assuch. And it is urged that the Englisp ver- 
sion ‘shews, that the word vol in the Freneh, 
was used in the restricted sense of taking the 
property of another by force. ? é 
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oe 
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OF THE STATE ‘OF WOUISIANA. 


ment of the constitution, andthe legislature in 
adopting it,-directed that thé French and En- - 
glish texts must be taken together ; and 

théy should zmptually serve for the interpreta- 
tion of each other. 2 Mart. Dig. 98. < 





‘Whenever therefore. the expgessions can be _ 


reconciled, and maue harmonize with each 
other, it is the duty of those on whom the task 
of construing them is devolved, to ‘do so. -Whien 
they cannot, such a vonstrictién must be 
adopted, a#does violence to neither, and Biyes 
effect to both. - 

Thus if the French part of the law, made 
epilipsey alone a redhibitory defect, and the Kite 
glish had provided only for leprosy, we should 
hold that both these diseases constituted vices 
for which the sale culd-be annulled ; because 
both were prov.ded for, atid. because at that 
time, the legislative will, «xpressed in eRher lan- 
guage became a law. In the case of Touro vs. 
Cushing, decided at the last July term, this 
principle was applied to the {22d arficle of the 
code, 369. The text there. presepied two dis- 
unct ideas to the an, we thought acom- 


ci€nt on the part. of 
hinr who claimed'the benefit of the law ; othef- 


Vor. u.(N.8.) 74 
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, @ur-code was passed previous to the enact: + Hita District: ’ 


June, 1824. 
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” Bast’nDistriBt wise, as was there said, -the statute in rela- 
' tion to that-provision, would be a decoy iphtcad 
CHBEDEX . of a beacon. * " 

@, Sense. @ And, where they are not entirely- different, 
‘as in the case before us, where word in One 
text, includes the meaaing used iff the’bdther, 
and means something more ; we must on the 
same principle, take that which presents the 
most enlarged sense, because in doing so we 
give 2 full effect to both clauses. 

The last*point is that of prescription. 
4 #On this head the counselor defendant, re- 
~ fered to severdl@futhors who have written On 
a French law. According to them, ptescrip- 
on, is not interrupted by a suit in which the 
plaintiffs demand is rejected ; nor where there 
ig a voluntary aband6nment of the action. 
Pandecte SS saa rol. 7, 581, 582. Dunod 
traité de prescription 92. Denissart, vale 3, 

740. iti. 

_ Itis unnecessary for us to go into the qués- 
tion, how the law stands in that country, or to 


‘ 





8 


SiS ah ee ee Rein netlllllerenreneemergewereeeneseeenn. 2 Saeed 
ba. 
“ 


appellant relys, depends on provisions “‘partic- 
‘ular to the French 1 jurjgprudence. By* that of 
“Spain, greater facilitieswere, afforde d thepred- 
itor, to interrupt prescription. According 


enquire how-much of the doctrine on which'the . 








1e 
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to. the Sd partida, title 29, ow 28-0 sige aR 


ple demand of the debter, | in pres 

of witnesses was sufficient.” Why action 

in acourt of j justice, atl’ not: followed up to 

final judgment, should not have as much’ effect “ 

as a simple request which is not suéceeded by 
a guit, is not perceived by us. Admitting how- 

ever that it has not. Aaother provision of the 

law already cited declargs, that prescription is 
interrupted by a suit, and we find’ nothing in 
that Jaw which makes any exception, or which 
goesto shew, that this interruption which is 
declared to result from a demand in justice, loses 
effect, because ihe action is not prosecuted to 
final judgment. Prescription says this law, cea- 

ses to run from the time suit is brought. Of this, 
Opinion must have been the compilers of our 
code, for in transcribing into it, the proyisions 
of the Napoleon, on the subject of ‘prescription, 
they omitted inserting the article 2247, which 
declares, that if the plaintiff desist from his suite 


. 
*. 


ee ¢« 


a 
4 * 
y 


or if his demand be rejected, prescription will d 


not be interrupted. 


On the merits we see nothing to doubt the 
correctness of the judgment of the eourt” of the 
first instance, and we do therefore order, ad* 
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[E ict. § od decree that its jydgment be affirm- 
Sy meg ahegun oes 


i. Tangs.  Cuvilliée for the plaintift, ae for ihe 


defendant. 9 
yr : ,_ —=o— é i. 
WYER’S SYNDICS vs. SWEET & AL. . 


Ifabill isac- © APPEAL from the court ol -ne first district. 


cepted on the 


promise that a Martin, J. delivered the opinion of the court: 
mortgage will 


be given to se- court. The plaintiffs seek to set asidg a mort- 


tli ac- 


cop, and it gage given by the insolvent to the defendants, 
nt subsequent- 
ly given. MTtthe @S given on the eve of the failure, in order to 


rorigagor fa") afford to them, an undue advantage or prefer- 


Promise willbe ence. ‘The general issue was pleaded, and the 


mefnaviring whe- mortgage set aside. Thé defendants appeal- 


besetaside. ed, y 


The facts, of the case are these: On the 21st 

‘ of November, 1822, Wyer drew a bill on the 
defendants, in Boston, for $3000, and by his 
fetter of advice of the 23d, promised that, in 
4 order that they might run no risk by the ac- 
ceptance of it, he would secure them by a mort- 
gage.. on unincumbered property, and also 
forward a claim to be collected. Very early 

in March, I 823, W. B. Sweet, oue of the defen- 
dants came to New Orleans, for the purpose 
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of secure the Olin of bis ibuse on Wyer. esi 


On the.13th of that month, he received the . 


mortgage whieh is the Object of the present ieee > gm 
suit. “On the pext day, Wyer’s papersin bank o's ar. ‘ 


was protested, and on the 20th he failed. His 
embarrassments are proved to have existed in 
the summer and fall of 1822, and to have pro- 
gressed until his failure. * | 

The defendants accepted the bill, on the 
promiseshat they would be secured by a mort- 


_ gage ; had it been given before, or at the time of 


the acceptance, it would have given no undue 
privilege to the mortgages, for it would not have 
created any diminution of the estate—the value 
ofthe mortgaged premises being represented 
by the amount of the ill paid by them. “The 
bill was probably accepted towards Christmas, 
and the partnef, who game to New Orleans, 
to obgain the promised mortgage, as he arrived 
in the first days of March, must have left Bos- 
ton, in the latter part of January—not ‘more 
than about one month, after . the acceptance of 
the bill. It is in evidence, he pressed his debt- 
er for several days, to accomplish-his_promise. 
Wig conclude he was guilty of no latches, and 
did ‘not allow. his debtor to enjoy -any false 


credit. The@€xistence of the debt to the defen-- 


dants, is expresslyeadmitted. 
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As between the mortgagor, and merjgagee, 
the fetter does not differ very much, frpm.@ 
fhorigage sous sting privé. . Equity considers 
what is promised to be done, asglone—and the 
hotarial act is a publication to the world or re- 
gistry of the saus seing privé mortgage. 

The evidence of the promise to give the 
mortgage, results from the letter of Wyer— 
his cotemmporaneous declarations, and the proof ; 
of frequent applications of W. B. Sweet, to 
have this promise carried into effect. 

On these circumstances we think the mort- 
gage may be consideredas having been given 
at the time the mortgagees, advanced the mo- 
ney, and the estate ‘was not impoverished by 
this operation. | 


It is therefore ordered, adjudged and de- 
creed that the judgment of the district court be 
avoided, annulled and reversed, and ~ that 
the mortgage be set’ aside ; only “as it securest: 
a greater sum than the amount of the bill, viz. 
three thousand dollars, and that the defendants 
pay costs in the district court, ‘and the plain- 


vile in this. - - 
Ripley for the plaintiffs, 8 for the de- 
-fendants. | * 








submitted by the~ couhsel, cont 
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SYNDICS OF WELMPRENDER rsiV EMEPRENDER, EsSoDistrict, 
Sune; 1924, 
Arreay ftom thg court of the first, district Pre 
we Synpics OF. 
Maruews, J. deliv@ed the opinion of.the DER 


court. Thisis an action in which the syndics Weinrage- 
allege a fraudulent and null’ saleto have been = °** 
made by thé insolvent, to the defendants; eof oa , Actions to seg 


ide contracts 
certain tract of land-and a number of slaves, as a. frandulent, 


Set forth in the‘petition ; and pray that.the sale » within one Yar 


may be declared void, and the property decreed the rat — 
to be delivgred to them for the benefit of the ex ™ 


. the debtor is in- 


creditors whom they represent. od ct “cua 
$2 ion tbe 
The answer of the defendants contains a “™Zecdnotbe 






general denial, and a glea of: prescripti ffl bo 
The court below rendered a judgment =by*¥e. 
which the plea of prescriptiofi is eRe 


and the plaintiffs appealed. a 

It is necessary to investigat@ame cause, alone 
in relation to the defence offered under this 
plea. . : ; 


A statement of the prificipal facts of the case, 
necessary to a just application of the law, is 
i on each 

side, and contains the following: 
Ist. The act of saléunder which. the iin. 
fs claim, was fhadeon the second day of 
ths, 18f% in "he parish: of St. SShinthe Bap- 





& 
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Basta Distt ot tist, dnd was reeorded in the offive of the par- 
une, 1824. 
~~ ish judges on the 8th day of July, 18t9.. ) 
St of. = 2d. On the 7th of Febrifry, 1820} the spit 
Me (Of Ste — and otbeeesPiet nares was 
aes instityted. 
| “3d. Thg suit of Weimprender’s sys vs. 
* °° the: Weimprendérs; was commenced on the 14th 
Of December;#1820, and was terminated “by’a 
P . judgment of the onemreaig court, in March term; 
1822, 
Ath. The second st suit of* -Livingytot bee. 
, fora surrender was commenced on the 8d 
of July, 1822, and the proceedings homologa- 
’ Ee off the 7th of February, 1823. 
Whe first of these actions was instituted for 
the purpose of causing the insolvent’ to make 
a forced surrender of his property, which was 
ordered ;" an appointment of syndics ho- 
Bitocsnd 3 on Wie'10th-day of April, 1820-: It | 
was commenced within -a year from ghe re- 
cording of the sale, @ous ering — as above 
stated. ._ 
The nia. of recordiaig that instrument, we 
take as the earliest at which it hay “be presu- 
medfthat the crecitors kheweof the sale, trom 
the insolventto hf sops. They, or « pdttvof 
them took legal measures tg havé ifs hn 


tea 


afl i =~alC elle id») be <a | mae 


Co 
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| placed in a train for discussion, and to. haye. it Past 
managed forthe benefit of the mass of his cred- ~ 
jtors, under the administration of syndics; w 
which ought to relieve them from any loss of 
rights, .by the operation of prescription, in con- 
sequence of laches, and for tardiness in 
suit of their just claims. They did every'thing 
that could be required of them, by causing the 
estate of the bankrupt, to be placed under the 
controul of proper administrators ; which jit 
was presumed had been done by the appoint- 
ment aud confirmation of syndics, made (as 
already stated,) op the 10th April, 1820. 

These syndics, supposing themselves to 
clothed with legal authority, did on the 14th of 
December,-in the same year, commence a suit 

by the plezdings of which, the tide under which 
the present defendants now. claim, was put,in 
issue. ‘That suit was finally dismissed’ by the 
judgment of th ~ supreme court above. cited, 
rendered in March term, 1822, on the ground 
that the plaintiffs who stated themselves syn- 
dics had not legal authority-to mies the 
estate of the insolvent. 

‘According to the regular course of. iw 
dicial proceedings, in cases. of insolvency, 
Ereditors* who from necessity form mass. or 


VoL, 1. (N. 5. 75 
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Bastia Dicizice. wil body, must be represented, by agents du- 
June; 1824. 


> aad 
Sxnpics or 
Wermpren- 
“DER 
: ws. 
WEIMPRER- 
’ DER. 


ly appointed. The failure of the syndics in 
the suit by them commenced in December, 


1820, under an authority which they believed _ 


they had obtained in the month of .April, of the 
same year; as said suit was instituted, before 
the prescription relied on by- the defendants 
was complete ; does not prevent an interrup- 
tion in the time of itsrunning. ‘This doctrine 
has been settled by a decision in the case of 
Chretien vs. Theard, made during the present 
term, to which we refer, ante 586. 

We have already seen that the judgment of 
nonsuit, was not rendered until March, 1822. 
In July of that year, a proceeding wag com- 
menced by Livingston and others, again ‘to 
cause a forced surrender of his property by G, 
Weimprender the father; which terminated 
in the appoifitment of the plaintiffs, as syndics, 
&c. on the 7th of February, 1823 ; who in 
April following, commenced the present ac- 
tion, more than one year subsequent, to the 
final decision of the former suit, instituted by 
syndics whose appointment, was adjudged to 
be informal. 

The steps taken by the creditors, after the 
final judgment i in that gase, to effect a forced 








ses vteneSwTPe sve 
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surrender, and to have administrators of ghe Basta Dito. 
estate appointed, were perhaps somewhat tar- w>—~w 
dy; ; but not too late to prevent the effects of the Wee 
prescription on which the defendants rely; as = °=* 
ordained and established by the 7th law, 15 W=trssy 
Tit. Part. 5. This law admits actions such 

asthe present, toone year from the time the 

persous, who may be interestedto have con- 

tracts set aside, on the ground of fraud, knew, 

of the transfer of his property by a debtor to 

their prejudice. In the 6th note of the learned 
commentator, Gregorio Lopez, on the words. 

fasta un aio: he shews clearly that the time 

allowed, begins to run against creditors, only 

from the period at which it could be ascertain- 

ed that the act of the debtor affected their in- 

terests. It is the annus utilis, of the Roman 

law ; and remains to creditors for the purpose 

of pursuing a fraudulent debtor, not from the 

time of obtaining knowledge of his act, but 

from that in which it could be discovered to 

be in fraud of their rights. This discovery 

cannot be reduced to certainty, until after a+ 

cessio bonorum, and discussion of the insol- 

vents estate, for should sufficient remain to sat- 

isfy his creditors, there could be no fraud in 


previous alienations, as relates to their interest. 
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EaipsDistrict. According to this view of the subject so far 

wr~ from the suit of the plaintiffs being barred ‘by’ 
Syspics oF 


Weiyrren- Prescription, a doubt might be entertained 
ues _ whether they are not premature in its com-’ 
WeimPReN- ymencement. We are however of opinion that’ 
qhis action for a recission of the sale and 

transfer alleged to be fraudulent, may well 

proceed, part passu, with the settlement of 


the bankrupts affairs. 


It is therefore ordered, adjudged and de- 
creed that the judgment of the district court be 
avoided, annulled and reversed, and that the 
cause be remanded to the district court, to be 
tried on its merits. 





Dennis for the plaintiffs, Eustis for the de- 
fendant. 


—»_+o— 


CASANOVICHI & AL. vs. DEBON & AL. 


Vouchersfiled Appear from the court of probates of the 
by an executor 


in support ofhis parish and city of New Orleans. 

account _ are 

Fimee of ‘ita Porter, J, delivered the opinion of the 

correctness» court. The present appeal is brought from a 
decision of the court of probates, homologating 
the account of the executors of the late Stephen 


Casanovichi, After various proceedings on 
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the part of the heirs to obtain an account, we Renttadpiaagict- 


find, that on the'1lth' July, 1821, they presen- 
ted a petition, praying that E. Debon, oneof the 
executors, might be ordered: forthwith | to -file 
and exhibit in thatecourt, al books and papers 
of whatever kind belonging to the succession, 
and all vouchers necessary to support the 
same ; and that he be also decreed to place in 
deposit, the balance of money remaining in his 
hands. ) 

To this petition the defendant pleaded. 

That on the day of filing his answer, he 
had deposited in the office ‘of the register of 
wills, the only books belonging to the estate of 
the deceased, which books were two in num- 
ber. 
That he had also filed a receipt of one ‘Vin- 
cent Gambil, and all the papers that were 
found and ‘nventoried, after the death of the 
deceased. : 

That the account already filed by tlie exec- 
utor, must be taken as true, until the contrary 
is shewn, and satisfactorily proved. 

That the heirs could claim nothing in his 
hands, as the property left by the testator, was 
not sufficient to pay the debts due. ‘That there 
was an action, then pending against him, at 


‘une, 1824 


~~ 
Casonovicu 
Fpes 


Denon & AL. 
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er the-suit of Vincent Roux, alias Gamby, for 
wv the sum of $17,737, and that no deposit could 
Casenvie®! be made untilvafter all thé debts were paid. 
Before any proceedings were had on these 
pleadings, Gamby, the creditor mentioned in 
the answer of the executor, prayed leave to 
intervene in.the cause ; and permission hav- 
ing been granted him, he filed a petition in 
which he stated, that the plaintiffs were not 
heirs of the deceased ; denied that they had a 
right-to claim the balance due by the execu- 
tors ; and demanded, that until the decision of 
the suit brought against him, he should be en- 
joined and prohibited from paying any of the 
monies in_ his hands, belonging to the estate, 
to the plaintiffs. 
On these pleadings, the court of probates 
gave judgment, homologating the account of 
the executor—on the ground that the plain- 
tiffs had not supported their allegations of its 
incorreetmess. 
The plaintiffs appealed from this judgment. 
The account of the executor is accompanied 
bya vast number of vouchers and receipts. 
The judge below considered them as prima 
facie evidence, ia support of the account, and 
. we are of opinion that under the. pleadings, 
he did not err in doing so. 


vs. * 
Dezon & At. 


$ 
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In this court a. yariety of exceptions have EaitaDiotrct 
been made tothe account, and several errors ee 
have been alleged i in it. According to the stfict rte | 
rules. of practice, the plaintiffs have perhaps 
lost the opportunity of taking advantage of 
these objections. An examination of the whole 
record, has however convinced us, that this 
case is one where justice requires it should be 
remanded fora reexemination. 


Devox & At: 


+ 


It is therefore ordered, adjudged and de- 
creed, thatthe judgment of the court of pro- 
bates, be annulled, avoided and reversed, and 
' that the case be remanded fora new. trial— 
the appellee paying the cost of this appeak 


Derbigny for the plaintiffs, Mazureau for 
the defendants. 6 


DS > Se 
MACKEE & AL. vs. CAIRNES & AL. 


ApreaL from the court of the first:distrigt. A judgment 
Matnews, J. delivered the opinion of The same partes, 
court. ~ This is a suit hy attachment, founded ogg 


ona bill of exchange, drawn by the defen-jugiara 


dant, in favor of the plaintiffs, on Thomas J. The Plainuft 


Rogers, which is stated to have been regular- replication 
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East’nDistrict. . : 
met a ly protested for non-acceptance. The answer 


~~  filed’in the case, sets forth distinct pleas on the 
Macxss &4u- Dveiof the defendants, and claimants. ‘That in 
Carnes & tL. fvor of the former, is a plea in bar or peremp- 
olnies the roe tory exception to the plaintiffs right of action, 
ment which is on the bill of exchange, as a matter in that res- 
opposed to him , : 2 
as en -excep- pect already adjudged, in the supreme court 
Ifthe defen- of the state of New-York. In support of the 
dant is not pro- ° ° Bee $ 
perly beforethe Claim of the other parties, an “aSsignment by 
son bano jude, Cairnes tothem, of all his property, &c. is 
- pent rendered beaded: 
plaintiff & gar- "The judgment of the court below, dismisses 
the attachnient, and orders the property to be | 
delivered to the claimants. From this the 
plaintiffs appealed. In the judgment of the 
district court, the plea ret judicata, seems 
not to have bgen taken into consideration. 
But it is now pressed on this court, and attemp- 
ted to be supported by many authorities cited 
for that’ purpose. Although no appeal has 
been taken on the part of the defendants, yet 
as their counsel has filed as a ground the over- 
ruling of his plea in bar; according tothe act ~ 
ef 1820, the cause may be reconsidered in this J 
court, in relation to that exception. 
The question which this part of the case pre- 


sents for determination, depends principally 
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on the Ist sec. of the 4th art. of the constitu- Ryn eet 
tion of the U. S. which provides for the faith w—~ 
and credit, to be given to records of one state, M4°*=® &4t- 

when offered as evidence in another; and the Campes & 41: 

act of Congress, passed on the 26th of May, 

1790, in pursuance of said art. of the consti-. 

tution. These rules have alyeady received 

judicial interpretation by the supreme court of 

the U.S. in relation to pleading i in suits, foun- 

“ded on judgments rendered by the courts of 

_, the several states, when they are commenced 

” and prosecuted in a state diffefent from that 
_ in which such ange may have been pro- 

nounced. : 

By the construction given to the tonstitu- 

tion and the law, according to the decision of 

the cases, wherein it has been found necessary 

to consider them ; the same effect is allowed to 

the.judgment ofone state, when sued on in 

another, that a judgment of the latter would 

have, as the basis of a new suit; at least so far 

as such effect operates.on the pleas of the case. 

see 7 Cranch, 481. & 3 Wheat. 234. Both by - 

the constitution and act of Congress, a judg- 

ment properly. authenticated and certified, 

from one state to another, must in the latter, 


have the faith and credit, which a judgment of 
Vom mu(N8.) 76 | 
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naa Piss tet one of its own courts would have, between the 
“mys Same parties and for the same cause of action ; 
Mackrs £4l- who might be found in litigation a second 
Caranes & AL. time, on the original cause of complaint. It is 
essential to the perfection of a final decree or 
judgment, that it should settle all the matters 
in dispute, between the parties litigant, to their 
full extent, as embraced by the suit. The ef- 
fect of such a judgmeat, rendered by a court of 
competent jurisdiction, in the same state in 
which it was pronounced, according to the - 
principles of the common law, would be to © 
merge in it, the original cause of action ; 
which thereby becomes res judicata; and con- 
sequently a good plea in bar, or peremptory ex- 
ception toa suit subsequently brought on the 
same ground of complaint. If then a judg- 
ment duly authenticated and certified, froma 
different state, must have the same credit, as a 
judgment of the state itself would have in a 
new suit, commenced on the same cause of 
action, it seems to us to follow, as a necessary 
consequence, that both the one and the other 
- produce the same effect; otherwise for what 
good purpose does the former receive credit ? 
Effect and credit quoad hoc, may be con- 
sidered convertible terms. We therefore con- 
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clude that the judgment rendered in the su- "ast’s District. 
preme court of the state of New-York, onthe ww 


bill of exchange, which is. the basis of the pres- 
ent action, being between the same parties, is 
properly plead as rem judicatem, and that on 
this ground, the attachment ought to be quash- 
ed, and the plaintiffs’ suit dismissed, as being 
founded on a cause of action which no longer 
exists; We might perhaps in this manner dis- 
miss the case from further consideration, ex- 
cept for the replication of the plaintiffs, to this 
plea in.bar, wherein they claim the benefit of 
their judgment obtained in New-York. How 
this can be granted to them, we cannot per- 
ceive. Ifthe plea be good as a bar to their ae- 
tion; then there is nothing more before the 
court on which to act; and it would certainly 
be a magical kind of proceeding in the admin- 
istration of justice, to change in an instant, and 
in the same suit, that which in the hands of the 
defendant, was to him a shield, into a weapon 
of destruction in those of his adversary. This 
view of the subject will in part dlso be appli- 
cable to the situation of the intervening par- 
ties to the suit. The plaintiffs having mista- 
ken their cause of action, or failed in the legal 
mode of pursuing their rights, puts them at 


Macxgr & Ax. 


Carangs & Au; 
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East’n District. 


June, 1824. 
Prw 
Macgse & Au. 

> vs. 
Carangs & ax. 
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once out of court; and the claimants have no 
longer any person to contend with. The suit 


is ended and the claim of the latter, could not '— 


be properly and legally investigated, as such 
investigation would not proceed contradictori- 
ly with any one of the original parties, be- 
cause they are hors de court; and judgment 
pronounced ina case without parties, would 
certainly be an anamoiy in judicial proceed- 
ings. The judgment of the district court must 
therefore be reversed, in as much as it decrees 
the. property or funds in the hands of the 
garnishee to belong to the claimants. How 
the judgment of the supreme court of New- 
York, is to be made executory in this state, 
it is not necessary to decide ; whether by suit 
in the ordinary form, or in via executiva, must 
be left for the consideration of those who claim 
its benefits. 


- It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be avoidéd, annulled and reversed, and it is 
further ordered, adjndged and decreed, that the 
attachment be quashed, and the plaintiffs suit 
dismissed, and that the appellees pay the costs 
of this appeal only. 

Eustis for the plaintiffs, McCaleb for the de- 
fendants.. 
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TURNER vs. COLLINS. | ee 

AppEAL from the court of the first district. _ | 
Porter, J. delivered the opinion of the court. Cousins. 

The petitioner placed in the hands of the de- a — 


fendant’s partners a set of Rees Cyclopedia, =! — 


in order to have the same bound, and under tion is always 
understood. 


ty agement that they should be returned But it must 
in areasonable time. He avers that the en- aes dee 
gagement has not been complied with, andj). — 
prays damages for the non-performance. _ - pononr a 

and after he is 


An attorney appointed for the defendant, 
who is a non resident of the state, pleaded sev- 
eral exceptions, which the court of the first in- 
stance sustained, but which on appeal were 
overruled in. this, and the cause remanded for 
trial onits merits. Vol. 1, 372. 

On the return of the parties to the distric¢ 
court, the defendant pleaded that since the 
last continuance, the books, the value of which 
were sought to be recovered by the, plaintiff, 
had arrived in this city, and had been tender- 
ed to him, completely bound in the manner he 
had directed. The answer concluded, that 
the plaintiff alight be decreed toy receive the 
books and pay the ‘sum of one’ hundred and 
seventeen dollars 50-100, the cost of binding. 


en demeure. 
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oo The judge of the first instance was of opin- 


June 


“ev-~ ion, that there having been a tender of the 


TURNER 


v8. 


_Connins. | 


books, the plaintiff was bound to receive them, 

and that not having proved that he had sus- 
tained damages by the non-delivery, he could 
notrecover any. The plaintiff appeaied. 

We are of opinion the distriet judge did not 
err. The contract for a breach, of whickh>this 
action is ‘brought, was a synallagmatic one. 
The defendant was to have the books bound, 
accordivg to the stipulation contained in the 
‘agreement. The plaintiff was to pay the 
price, : 

In agreements of this description, the dissol- 


ving condition is always understood, in case’ 


either of the parties fail to comply with their 
engagement ; and the party in regard to whom 
the contract has not been executed, has the 
choice either to compel the other to the execu- 
tion of the agreement, if it be possible, or to're- 
quire its dissolution, with damages, Civil Code 
275, art. 84. 

‘Such are the formal and express provisions 
of our law, and so far they support the action 
whith the appellant ingtituted, but the same 
authority, in the page and article, already cited, 
tempers the severity of the provision just quo- 











ter 


su 
all 
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ted ; and declares that the dissolution must be eee 
sued for at law, and that the defendant maybe CAA 
allowed delay according to circumstances. —— 
This delay, the circumstances of this case C%=™* 
would have well authorised the judge to ac- 
cord, if asked for in the first instance. The 
neglect of the defendant to do so, is fully ac- 
counted for and excused by the fact, that the 
answer was put in by an attorney appointed 
by the court to defend him; and that immedi- 
ately after the decision of this tribunal, on the 
exceptions filed by that attorney, a tender was 
made. The jadgment of the court has in our 
opinion done justice, and is fully supported by 
the law which authorises a delay to be grant- — 
ed for the performance of the obligation, even 
. after thedebtor is endemeure.. See also Domat, 
tiv. 1, tit. 1, sect, 4, no. 18. Pothier, traite 
‘des obligations, no, 636. Toullier, Droit civil 
- francais, vol. 6, liv. 3, tit: 3, chap. 4,no. 580. 








It is therefore ordered, adjudged* and de- 
creed, that the judgment of the district court 
be confirmed, and that the appellant Pay the 
costs of this appeal, 


Preston for the plaintiff; Morse for the de- 
fendant. 
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—," SEGHERS vs. MOULON'S SYNDICS. 
SS a i ei : 
Szcuers Appeat from the court of the parish and 


Movton’s Syx- City of New Orleans. 
DICcs. : 


The testimo. Martin, J. delivered the opinion of the court. 


of an insol- anti ; 1 1 
3 eget The plaintiff claims $1000, asa fee, in an action, 


received in an jn which the insolvent was sued, after he had 
action between 

a creditor and surrendered the estate and in which he employ- 
the sncicvent ed him. ‘There was ju:.gment against the de- 


cannot employ fondants, and they appealed. 


= oo a The record shews, that the defendants and the 


his estate. 4 ‘ H 
pagge insolvent, were made parties to the suit, the 





ledgement of object of which was to establish the rights of | 


one of the s ; 
dics, that the the heirs of the insolvents’ late wife, on bis es- 
person 80 - a 

ployed astate, I hey took no exception to the insolvent 


preree 0 being sued with them, and employed three gen- _ 


ney ogress. lemen of the bar, to each of whom they paida © 


for his services. fee-of $1000. - The insolvent employed the — 
plaintiff.,, 


It is urged that an.insolvent, who is sued || 


with his syndics, may appoint an attorney to 
defend him, and that where he does so, with 
their krowledge, and without any objection 
on their part, the attorney selected by him, has 
a right to demand his fee from the mass of his’ 
creditors—that the. insolvent had an interest 

in the suit ; for if the heirs of his wife failed in 
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it, a sumplus might remain, after the payment 
of hie Mb, to which he Would have-a right. ss 
We tlinnk.: that the iasc as intproperly Secuons 


made a defendant ; all proceedings against his Movron’s Sr 
person and pfoperty having been suspended. 

The syndics were the only legitimate -protec- 

| tors of the ndered, and they Alone — wl 

were roerifaiie defendlfags... “He mies ‘ 

: have pleaded ement. - 

of his wife’s-heirs, in‘suing him cannot: cre- 
ate-any obligation on the syndics. Neither 
can the interest which the insolvent had to 
resist the claim of these heirs, and preverit its 
diminishing the estate surrendered, (and"thus 
to destroy or lessen his hope of receiving the 
surplus that might remain after the payment 
of his debts,) give him any right to appoint a 
counsel, at the cost of the estate,-to defend it. 
For this'interest exists likewise in every ap- 
plication made against the syndics; 

But the plaintiff contends he has a right to 
be paid out of the estate, because the defen- 
dants consented to his defending the interests 
of the insolvent, and consequently the estate, 

Evidence of an express consent is presented 
to us, inthe fact that when the insdlveht in- 
formed his synuics of his having ene the 


| ‘Vou. tt, (n.8 77 
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FastaDistet plaintiff in the suit, they did not any 


thing, “bat ‘afi wglRis one’ of them'feld the 
insolvent: he wast against allowing the 
plaintiff compensation for his'trouble. 

Evidence ofan implied consent is presented 





to us; ‘in the fact that the other syndic, during — 







thé trial made ‘occasional applications’ to the 
plaiiitiff,— —in the fact thar thigagyndic inform: 
ed’ the counset last employed,” for the’ estate, 
that le would receive the necessary informea- 
tion from those heretofore engaged. It is 
maintained that the plaintiff was one of these 
lawyers. It is-further shewn that, during the 
trial, the plaintiff communicated several au- 
thofities, which he had collected, and some of 
which he had translated, to the counsel of the 
syndic. 

The facts from which an express Consent is 
attempted to be drawn, result from the depo- 


sition of the insolvent, taken subject to all legal. 


_ Objections. 


We think the testimony of an insolvent can- 
not be received to diminish the estate surren- 
dered. 


The law considers an insolvent, fallido, as - 


tainted with fraud—it does not allow him to 
acknowledge a debt, which is alleged to have 
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been.contracted by him. It suspects him to Spee 
have an inclination to regain by simulated wv ~ 


claims; in the hands of others, part of what he 
has abandoned to his creditors, Febrero. 

Now.this danger, which induces his rejec- 
tion, when offered as a witness to support 
cla‘ms against his: estate, originating in gon- 
tracts made or alleged to havewbeen made 
with him, exists: in a case in which he,comes to . 
support a claim. on his estate, on a contract 
made or alleged to have been made with nis 
syndies. 

In the present case, there is another strong 
reason for repelling him. ‘lhe plaintiff con- 


tracted with him, after the surrenttePofhis 


property, and has therefore an action against 
him and may obtain a judgmentto be execu- 
tedon any property he may thereafter ac- 
quire. Theinsolvent has therefore a strong 
interest to saddle the estate surrendered, -with 
the claim thus arising on his contract poste- 

rior.to the surrender—payment by the syndics 
will avail him. ..We condade his testimony 
must bedisregarded. _ 

The,citcumstance, that one of thé syndics 
informed one of their counsel that ¢he plain- 
tif was engaged .in the suit—of his geferring 


Movton’s Sern! 
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Bast’a District. him to the plaintiff—of the communication. of 


June, 1 


meet (tee plaititiff’s ideas and authorities to-the coun- - 


Szomens “sel of the syndics, raise no presumption of a 


on S¥N- contract to remunerate him, when. it appears 
- he was employed by the insolvent. 


Neither can such a contract be inferred from 


the circumstance of the syndics making no 
objection to-the insolvent being made a party. 


It is therefore ordered, adjudged and‘ de- 


éreed that the judgment of the district court be 
avoided, annulled and reversed, and that there — 


be judgment for the defendants, with costs 
in both courts. 


Cwwillier for the plaintiff, Seghers for the 
delendants. 


a> Come 
CHESNEAU vs. GIROD; 


The mine Appeat from the court of the parish and 


ne "uecal cals city of New Orleans. 


of his property be 
bytheguardian, “Martin, J. delivered the” opinion ofthe 


asa conversion 

to the aattercourt. ‘The plaifttiff statés biméelf to be one 

the price with of the three children and heirs of J/*Chesneau, 

— oe Susan, his wife, who, after the death of 
her sald husband, married Godwin, that 


the defendant was his guardian, asd ‘du- 
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ring bisaniaority, alienated a lot of ‘ground, ple Setepciee 
9 - 


New-Orleans, three slaves and a bore, part 
of his father’s estate, by a transaction with 
Godwin, on a settlement.of the alleged rights 
of the plaintiff?s mother ; that by. a. decision of 
the supreme court, Chesneati’s heirs vs. Sadler, 

10 Martin, the said Agansactionhas been held 
null.and void.—He' concludes. with a prayer 
that he may recover from the. defendant, the 
interest of his share of the’ ap aised value of 
the lot, from the date ofithe tion until 


the judiciat demand by the i inception of .the © 
suit against Sadler is share of the appraised 





value of the slaves afid horses,’ with interest 
from the date of the transaction. There isfur- 
ther a prayer for general relief. The general 
issue was pleaded. ; : 

The plaintiff had judgment and the defen- 
dant appealed. 

« Itis very clear thatthe defendant is noi 
bound to pay interest on the plaintifi’s share 
of the appraised value of the lot ; for he did hot 
receive the price of ‘the lot, which thé éxis- 
ting laws prohibited him from selling. If he 
received, or could have received, any money 


"by the rent of the lot, heis accountable there- 


for; but the lot is alleged to be an unimproved 


ow 
Congente 


Ginoo. 3 


« 
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Basta District. one, and it isneither alleged or. shewn that it 
ome was epee tbls, of being made to peat any 





rent. 

The plaintiff is at liberty to consider the 
alienation of the. ‘negroes and horses, (as it . 
appears to have been illegally done,) as a con- 


version of them to theitise of the defendant, - | 


who is bound: to pay the .value,*and as guar- 
. djan, must pay interest thereon. This amounts, 
as stated in thes petition, and proved by the 
inventory to $1264 76 exclusive-of interest. — 


It is therefdre vin aed and de- 


creed, that the jadsment of the parish court 
be annulled, avoided and reversed, and that 
the plaiutiff do recover the said sum of twelve 
hundred and eighty four dollars, seventy five 
cents, with costs in the parish court, reserv- 
ing the defendant his claim against the 
plaintiff, forso much of Godwin’s claim, due by 
the plaintiff, as may have been extinguished by 
the alienation of the slaves and horses, and it 
is ordered that the plaistiff pay costs in this 
court. 


Seghers for the plaintiff, apenas for the 
defendant. . 
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| FLOWERS AL. is, LIVINGSTON "i Sa | 
“ApreaL from the. court of the parish and recmnd a i 
city of New Orleans. ! ! banal 


Martin, J. delivered the opinion of the court. , | Afi. fa. yd 
‘The’ plaintifis, having obtained a judgment sm a ones 
against the-defendant, took out a writ of feri legislature to be 
facias, which the sheriff levied on a compensa- arta — 


tion, granted by the legislature: to the defénd- .y¢ ene 


ant cannot ope 
ant for his services, as one of the igwyers ap- — "4 
pointed to revise the civil codeg.icc. —: amy 


The defendant obtained an injunction, to *ttuctiveposses- 
sion of a third 
stay the sale, and arule to shew cause, why party. * 
the levy should not be set aside. The parish 
judge made the injunction perpetual, and the 
rule absolete. 
‘The defendant’s counsel, urges that money 
directed by law to be paid to an individual, on 
his warrant cannot be seized. 
2. The money was in the constructive. pos- 
session of another. ' 
3. The plaintiffs have not pursued the rem- 
edy pointed out by law. 
4. What cannot be sold, cannot be seized. 
I. The legislature having appropriated © a 
sum of money to, as a compensation for servi- 
ces rendered -by the defendant, to the state, he 
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peeee District: hada rightto receive jtyand creditors¢an” levy 
wy~~ executions on their débtor’s rights: =  * 

Fiower® av. 


tavafceron 


, Regulamente ~ se puede hacer execucion en 
qualguier bienes, mueblos ompraices, derechos y 
aceiones -del deudor. oF Ph. bienes execu- 
tatwos;n 1: ae 

- Execution may: be mindé on rights ata ac: . 
tions ; los derechos y acciones de mero derecho 
constituyen tercera especies de bienes,’ en ella 
se -puedesfacer execucion, en -defecto de otro 
bienes. 

II. 1fthe.money be in the constructive pos- 
session of a third person, who imagines this cir- 
cumstance gives him -a right, which may be 
opposed to the exercise of that of the plaintiffs, 
on his application as «a tercero opositor, his 
claim will:be attended ‘to, and it would be 
improper to act on it before. This cannot give 
any right to the defendant. 

Ill. If the plaintiffs have not pursued the rem- 
edy pointed out by law—they will fail in making 
the money ; as we have seen the right was sus- 
ceptible of being executed, a levy on it was 
proper. n 

IV. By authorising the execution of a judg- 
ment to be made on the defendant’s rights, the 
law authorises the sale of then; for otherwise 








, 











OF BYE SPATE OR WOUISIANA 617 


the, exgetttion could not. be* made-on thems EimPiode 
The purchaser welt certaiuly find - means Det 9 
ofeszailing himself of his purchase. ° > 

Whilethe antual salaries of, civil ‘eat the Eermctiay 
pay of militaty officers, may hie seized to pay 
their debts, leaving then the strict-necesapry, ~ 
Gur. Phil: id, no. V¥, »it is difficult torsee why 
adehtor should resist the claim of his judgment 


creditors on wcasual.salary or compensation 
_ sWe think the parish judge-erred, 


Atis therefore ordered, adjudged and de-. 
creed, tliat the judgarent of the parish court 


te Scie annulled and reversed, the rule 


isgharged and the injunction dissolved, and 
oar the defendant pay costs in oth courts. 4 


: Cioristy: Aor the plaiatifis,. Woggaman fo 


“ defendant. 


.- : 
%. is : * 


SOWERS vs. BLOWER & AL. 


 AvpmaL from the ceurt. of the first diveviot Ifaparty files 
interrogatories 


Martin, J. delivered the opinion of asst amen 


court. The plaintiff claims, from the Alene be taken | 


dants, part owners of the,steaai boat _ WaShing- Se ante files _ his 


ton, | his wages ag mat, averting that he wa under them,-the 


tter ~ cannot 
VoL. if (N. 8.) 78 
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a ay Tt about leaving her,and they + ital > 
ey ment. of his claim to preyent it. ‘ 

a The, defendants pleaded the Seneral isquey 
Frog & 4+ aversing they, were owners of one eight»part of. 
object atthetr the boat, only. «here was judigment agaigse 


er’s interroga- Hew, and sheyeappealed.- FA * 


_ tories, that they 


me leading ~= Our attention “is first airested'on a “pill-ot 


in admitting the deposition of H: M. Shreeve, 


on the guound of his being interested—the de- ; 


fendants’ counsel alleging him to bea principal 
owner of the,boat; Of this allegation: there is 
not the least scintilla of evidence. 2 


Another bill was taken tothe admission of 


said dgposition on the ground of the interrdga- 
tories, he was called upen, being mostly dead- 
ing. ones—and the answer to those that arenot 
so, being suggested by the former. ** — .~ 
The interrogatories were filed in open court, 
spread on the record, and the defendants’ coun- 
sel, added his own to those-of the plaintiff, 
This,cigcumstance } is perhaps, a waiver -of any 
ofthem being leading ones. Wut the answer 
to the defendants’ interrogatories itself, e&Stab- 
lished t the principal point, that they offered tar 
Apay the-claim ofthe hands ¢ son beard, if he sur- 
yendered the boat to them. The amount of 


exceptions, takenao the opinion ef the court, 
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thepleintif’s claim, appears frou’ the-wit: Bega Daligt 


-. ness’s ansWer'to unobjestionable intereogato? ~~ 
fice — SowERs 
It ey prdered, adjudged ‘and de- 

fi >that the judgment of the; ap Sistyics eens! 
dtiirmed with.costs. *, , 


e. 
FLownr QA. 


Whittelsey for the — mene shor _ 
defendants. | 


o ¥ ” . Ps, a. 7 4 sf 
“. ae eT 
CARIAN vs.. RIEFFEL. .* 


a The vendee. 

APPEAL | from the court of the first district. wep dhe 
notary, b@fore 

Mazuews, J. delivered the opinion of the court. whom the sale 

. This isan action of warragty, founded :.on prove "thdt the 
vendor 12 

a deed of s&le, ftom the defendant to the plain. his posséssion, 
‘ the act, under 
tiff, of two negroes as described in the petition which heclaim- - 


*" “ed title to the 


of ‘the latter. » slavessold, and 
- The principal -allegation is a concealment a sag 


of.a charge by judicial hypothecation, on she wie - & 
slaves sold or rather exchanged by an authen- 
tic.act, ia the form. of.a sale, on the pareof the 
vendor: «. The mortgage complained,of ng- 
sults from a judgment, against pie seller, to-the 
‘defendant in the present suit/which .was ‘reg- 
.Wlarly-récorded, and was also expressed in the 


act of sale, from the judgment debtor, to the 
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tgp Din. vender of the plaintiti* The ‘cause was ib. 
wng~ mititdto a jury in rehé court below, who found 


Rerre.. 


‘CaRIAN 


U8. 
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a verdict for the ffefendant, and: judgmentthe- 


ing thereon fendered, the plaintiff appealed, 


‘In’ the-course-of the trial if the distriet court, 


the dofary, béfore whom the deed of sale 1g? 


passed between the” parties to this suit, was 
Offerede vs & witness to prove some facts ih@e- 

tation to fife act of sale undcr which she defed- 
dant held title to the slaves in question. The 
Witness was objected to by the pfkintiff’s coun- 
sel, as being incompetent to prove any thing 
which passed between the contracting parties, 


* previous to the réduction of their “contract to 


writing, ani contrary to what ‘is contaitted in 
the written insteugpent. — ‘This objection was 


* overruled, and a bill of exceptions taken &c. 


}t appears from the recofd of the proceed- 
ings, that the judge permitted the witnéss t 
testify to the fact of thé ‘plaintiff ‘having had 
injhis possession, the act of sale “undér which 
the defendant claimed title to the slaves, which 
‘He was then“aboutto self to the former; anda 
t© which act reference is madé, in the ‘deed ‘of 
sale, executed’ him. “In this opinion of the 
judge, We afe' unable fo perceive any error. 
But even without this testinfony, the cage 


A css 5 Sag Rain 4 8 wanes 


gee PEE 
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iayldrbe probably sufficiently’ strong in favor 
‘of the d@fendaht, to justify the verdict*and 
judgment of the district coifft. ‘The deed of- 
sale from Xavier Louis Eugene Bugros de La 
Chattitr, from whom the appelite purchased, 
*gontains- express mention of the. hypotheca- 
tien now complained of, as having been con- 
c@al€d from the appellant . In the act,of sie, 
between these partiés, reference is’ made fo 
‘that deed, as thé basi» of the defendant's title, 
in a manner to make it’s part of the act, afd 
place it fully within the knowledge ofthe plain- 
tiff, for the- purpose of examination. “- 


There is nothing in this like, fraudulent-eon-. 


cealment. The jory may well ‘have contlu- 
‘ded, thag the appellant realty did know~a fact 
of which the means of knowlédge Were so 
amply afforded him by fhe’ dppelfée. “Of he did 
know of the tharge ow the property, ‘dristiig 
ouf of the judicial momgage aforesatd, at’ the 
time h® accepted of the sale and trapsfer of 
‘the’slaves, he is not entitled to relief under the 
ptesént favor of action: See Gov. Coe, _ 
art, 49. = 


It .is therefore ordered, adjudged, and de- 
Creed, that. the judgment of the district Goyrt 
‘be affirmed; with.costs, 


= 
Fy 


Sete 
-CaRmian 


Mnvees: 
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June, 198%. 


wary 7 é , : 
GaRiin ” -- ew & a 
: . + 
. ee . 
. a - —_to , ~ 
Rirrrfée. 6 .. eh 3 as. 


suxEg vs LEM AL na A ae 


In a suit for “ -APBraL from the court of thie ‘firgt district.’ , 


rescinding the 

sale of a slave, 

on an allega- _olVbaRTIN, j, deligcnedl. the opinion ofthe 
tionof the habit “* 

of running a- gourt.- The, plaintiff. seeks the rescisgjon of 


- way, the deed 


of sale of the de- the sale,ofa negro,,sold him by the defendant, 
fendant’s ven- 


dor, isevidence OR.the ground of his being, addicted to running 


4 ~ o away, Qa the-plea of the general. issue, the 


the slave run- 

fore’ the sale, AARIEDe. 

with other cir Guenlate deposed. he” pipchased the aap 

may establish Who. is, the subject of the present suit, early in 

a February, and i March: .following he ran 
away, and was apprehended and. put ia jail, 
imBaton Rouge, where he staid abdut six 
montherwhen the-witness suld him to O’@on- 
way.. , - 

On his crogs-examifiation, the witness decla- 
red the negro Yas about sjx months in jail and 
the witness left him there, because he expect- 
ed to sell him in Baton Rouge. 

O’Conway deposed ‘he botight ‘the negro 
from the preceding witire$s; ‘and’ sold hina to 
the defendants; Hedid’ not know ‘either at 


peace defendanys had judgment, and the plaintiff ap- 


«Siphon for the plait neeepy for tie - at 








iene 


soe 
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the tig be bought aad sold him, ‘he was: a Eapebiegiet 


rdhaway. «He was “in jail- -at- Baton. site pay 
when.the witness bought him: - a: 

» Kneiss deposed” that about,three weeks after’ Auces fear. 
the plaintiff bought Ahessiegeg;s é ran.away, . 
and he has never seenifai since ; the ned 


niade vain efforts to. regain-him. AS paste 


+Badger deposed that .the -slave Fan‘aw 
aboft .geventeen or eighteen days after: whe 


' plaintifie bought: him, .and has never: a 
—heasd.of by the witness. ; © 


At the trial, the plaintiff offered:to eat Guee 
lain’s deed of sale to O? Conway, and’Q’Con- 
way ’s tothe defendarts. This was opposed 
by the counsebof the latter, and. the thjerninn 
sustained. . 

We .think the coprt erred in, rejeeting . 
O’Conway’s deed to the defendants, subscribed , 
by the latter. «<9 

This deed, a ‘hotarial one shdwis Flint O’Con- 
way did not warrant the slave against any’ 
vice, or defect of disposition or character,’ decla- 
ring that he was at the time of the sale in the 
jail of Baton Rouge, for hoving been iy “ 
“as @ run away. 

Fhis case diff€rs but little from that of Ma- 


certy vs. Bognieres: 2\Martin. > © 
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mypDiaic —‘The-testimony of Gugrlditn, stabisiges that. 
a the slave ran qway-soon after the purchase ty 
SHES - this witness—that -he was todged in Baten 
Auss&4t- Rogge jail, where’ Guerlain’ kept hie half a 
year, and never let him doose. G@’Gouway; 
who kepthim but a.Téw days, expressly de- 
claves tlie fellow had*been taken up asa run-— 
away, : He forbears. warranting “against the 
habit of running - away. -Shortly>after*the — 
purchase, the defendants.sell the slave to. the 
plaintiff, without mentioning the important 
fact of their having bopght him while he. was 
in jail, where he bed been lodged: as a run- 
away, And. witbin less than.a month after 
thigrlast sale, ‘the slave disappears, and has not 

5 been heard of. 
i Granting that proof ofthe slave having run 
away before the sale, is no evidence of a habit, - 
Guerlain’s conduct in keeping. him im confine- 
f ment lialf a year, and, not suffering him to go 
étft while. he owned:him, the care O’ Conway 
tock of forbearinig to warrant the negro free 
frem the habit of running away, and to declare 
in the deed of sale, to the defendants, that the 
slave was at the time in jail as a runaway, ~ 
and the disappearance of the sffive, very shart- 
ly after the plaintiffbought him, are circum- 
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° 


stances which,, while their weight is not dim- Renta Dian 
inished by. any evidence, offered to counteracye GY 
them, leave but little doubt of the  plaintifi’s — 
right to recever, and: the fact, recorded in 444®* & 4¥- 
O’Conway’s deed, is one which js important, to. 

~ the plaintiff to be informed of j sone which the 


vendor cotld not fairly fail. to reveal. 


Tta is therefpre ordered, adiidged ‘and ale- 
creed} that the judgment of the district court 
be annulled, avoided and” reversed, and that 
the sale of the slave Martin, be restinded, and 
. “that the plaintiff recover from the defendants, 
the sum ef five hundred dollars,” with interest 
from the’ incéption,of the suit, ‘and costs in — 
‘eotirts. * . 





Strawbridge for the plaintiff, » More ¢  May- 
bin for the defendants. 


, ’ Oo * 
DEBUYS & AL. vs. ‘MOLLERE, 


ApreAL from the court of the: second dig- Tt isTnot 2 


cause of 

trict. challenge to 
. . = array, that 

° e ¢@ ~ . rty-nine ju- 

Porter, J, delivered the opinion of the roreweredrayn 


court. This case presents two points for de- 2>4Put om the 


cision. 


VoL. Il. (N. $. 79 
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> 


East’n District. ‘J i € it ij 
ih The first is whether it is agood challenge. to 


wa the array, that the napies of forty-nine persons 


Danurs © 4™ were drawn and placed oif the venire, instead 
Beasties. of forty-cight. e Y s 


Amendments, 7” 
By se This is $ preeisely the same question which 


ed at any stage we lately devided in, the. casey of, Ramos vs. 


of the procee 
ings, for the Bringier. We then ‘held that it did’ not furn- 


justice. as isha good ground for this objection, that forty- 
nije persons’ were drawn.- That the-chal- 
lenge sHould be tothe polj, if the individual, 
drawn after .the forty-eight were selected, 
should be offered asa jurar. - ° 
The second is whether an amendment, made 
in the pefition was properly allowed by the 
court. ‘The suit was originally brought in the 
names of Debuys and Longer, 
of the city of New-Orleans, trading under the 
firm of Debuys & Longer. The defendant, in 
the answer, excepted to the petition, because - 
the names of the parties, plaintiff, were not set 
forth as they should be in said suit, that the 
said plaintiffs, if partners in trade could not 
maintain an action in the name of the firm, 
but must sue in their individual names; he 
therefore prayed judgment, and if bound to 
answer further, pleaded the general issue. 
We think the district judge did not err. 
Amendments as has already been said in this 
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court, may “be*'allowed* ag any stage*of, the 
cause, for the furtherance of justice. 11 Mar- 
tiny 640. ¢.. sat" 4 = 

. Under a system of jurisprudence, infinitely 
more strict and teghnical than.ours,*the same 
principle “prevails. _gAnd their courts thefé 
hold—that aimendments are reduciblé to no 
certain rule ; but that each particular case must 
be left to the sound discretion of the court ;° 
and that the best principle is that an amends 
ment should or should not be permitted to be 
made, ‘as it would best tend to the. furtherance 
of justice. 7 Durn. & East, 699. . 

The chief justice of Pennsylvania, in citing 
this case, says there is so much liberality and 
good sense in it, that he cheerfully subscribed 
to it. 1 Binney, 370. ° 

The books, from which .we take” these re- 
marks, are not quoted as having any authort- 
ty here, but if reason, sound sense, exhibited 
in a disregard to technical ebjections, which 
embarrass the administration of justice, ae en- 
titled to any respect, they must .be of weight 
every where ; and they are in™perfect corifor- 
mity to the spirit and principles of our juris- 
prudence. 3 Martin, 398, Curia Phikp. p. 1; 
$11, no. 19. 


Eastn District. 


Dezsuys. & au 
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East’n District. ° * a - 
June, 1824. Let us’apply this rule to the ‘case before us. 


~~~  Did-the amendment tend to advance’ the ad-: 


Desuys & an. 
vs. ministration of justice, érnot? We think there 


MOLLERE- cannot he a doubt that it did. ‘Phe-defendant 
made his note to Debuysgand sLonger—to 
that firm the.money was due, not tothe indi- 
viduals’ composing it. he party sued well 
knew who demanded the money of him. The 
names of thé persons, composing the‘firm, did 
not in any respect change the issue. It was a 
still whether the’note was executed to the patt- 
nership or not: Justice then -mhostsemphati-” 
cally Yequired that the defendant should ‘not 
be allowed to impede the recovery <of a debt, 
which there is no doubt he owed, by exceptions 
wholly foreign to the merits of the cause. 


It is therefore ordered, ndjhiiged and de- 
creed that the judgment of the district court be 
affirmed with costs. . 


Randall for the plaintiffs, Lockett for the 
defendant. 
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LAVIGNE vs. MAY. 


ia 


if a party ApPEaL from the court of the eighth ‘dis- 


prays an appeal 
and gives bond, trict. 
but does not 


prosecute his Porter, J. delivered the opinion of the court. 
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This is an appeal taken on ‘the 10th April, ®* pert ict. 
1824, from a judgment -rendered dn. the 12th aw 


of the same month, 1822, indrder.to have the Lavione 


decree of the. inferior court .reversed, because . May: 
itdoes not contain. the reason on’ which. it 9ppeal, he may 


not avail him- 


was'rendered.- ~*~ gt €% } + Sself of this bond, 
on another ap- 


. The appellee cotitends that: the. appeal peal afterwards 


prayed for. 


should he dismissed, because there . is no bond The appellee 
« may have the 

given, either to ‘stay execution, Or 10 “SECUFE second appeal 
“ dismissed, for 

the-costs.- _ . . “this reason, 
alt h 

The appellant insists that: there Ss, and re-(%"., “ae 
al and take 

fers 1o the record on which an obligation of that fe exception 


descripgion »ppearg. .wapscribed. _ oo es 
This bond ig-dated on the 14th April, 1822, 
nearly two years -pkeVious to the present ap- 
plication. fore the appeal, and appears to have 
been given in consequence of an appeal grant- 
ed two days after the judgment was: rendered, 
but which appeal was not oraepeny with ef- 
fect. . 
The*appellant contends that this bon@ may 
well serve as security inthe present in- 
stance ; but in this position we cannot concur, 
and a réference to the condition shews satisfav- 
torily; that the view we take of it is correct. 
It states that ‘whereas the above boutden ‘Pho- 


mas‘May, did-on the 1441 day of Aprot, 1822, 
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Easta istic file his appeal, &c. &¢g. now if the said ‘Tho: 
=~ mas May, shall prosecute said appeal. with ef« 
AOE: Sagi.” What appeal ? That taken on the J4th 

Mar April, 1822. How then ean the allegation: 
be. made to extend, to one taken nearly two: 
years after 2 The answer nifust be that it can- 
not,.and the subject appears to;us too plain 
to-adinit of argument. - 

* It has-been contended that the plaintiff'can-. 
not Claim the Benefit of this 1 objection, nor the 
court noticegit, because he did not appear here 
on the returo day, and claim to have’ the. 
cause dismissed. ' In ‘our appinion, the jtatute: 
regulating the mode of bringtig.c causes before 
this tribithal, has affixed ng¢ such penalty for 
this neglect. Its words are,“ thaton tHe re- 
turn day, the adverse party ‘may, Bppoer and 
answer to- the appeal, - - -.- + = and 
if he does not, the court may proceed.to hear - 
the cause ex-parte, and give such judgment as 
the nature of the case may requike.” Where 
is nothing in these provisio&s which even im- 
plies that the court ought fo give any other 
judgment on the matter appearing on #fecord, 
on this ex parte examination, than it should ren- 
der en a full hearing of both—or that the ap- 
pellee loses the right to have the cause disinis- 

















OF THE-STATE OF LOUISIANA. 681 


sed—-any more than are that of having a judg- BonfaDishie 
mepton the merits, if the law and, the facts uwvw 
of the’case authorise i it. The party’ cited’niay “TI. 
be unable to “attend—he ‘may be f60.poor to Mar. 
entploy counselor he may confide in this 

court that it will examine ‘his case, with the 

_ same care, as*if be were present. .But>what- 

ever may be bis motives for not appearing, ‘it 

is made-the duty ef this tribunal to “ give such 
judgngent as the case may require,” and it ig 

most clear, that the judgfhent which that, now 

before us, requires, antes the appeal he dis- 

missed with costs. - , : 


a. 
Hennen for the plaintiff, Preston for the 
defendant. 


~34+e- 


esmnenened vs, COX. « 


AppEaL from the pan of the first district. eu Range 
lle sar 
Martin, J. delivered the- opinion of. ppp 


1 trary 
court:* The plaintiff complains. that the —_— 
he lessor 


fendant, pretending to be the agent: of*one es the - 
Mortis, but being altogether without autliori- - tne ema 


not pay therent. 


ty from him, caused him, the plaintiff, to be elton — 


a exercises 
“This opinion was delivered in May, 1823,-but a rehearing was 4 eet 
granted. é 
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East’n District: 
tad arrested; whereupon. he was imprisoned-for 


wa~~ want of. bail—and afterwar ds: the defendaat 
DEEEN went to the house occupied by the plaintiff, 
_turned out his servant-and housekeeper, -forci- 
A justice is hly gpened his buredu, chests, armoires, Sc, 
not responsi- _ : 
poses ten and took the key ofthe hotse, arid: that of the 
gateerand a afterwards carried away all the de- 
fendant’s furniture, effects,” Sc. ‘in the house, 


vs. 
Cox. 


ment. 


his horses, cows, &c. all of whichhe. still. un.” 


justly detains—that, after the plaintifi’s impris- 
onment as aforesaid,-@y. the suit instituted in 


Morris’ name, by the ,defendant, as’ Morris? a 


agent, he, the defendant, .issued a citation, asa 
justice of the peace, against-the present plain- 
tiff, and afterwards gave Sodgnent ‘in favor of 
Morris, &c. : 

The defendant answered that at the period 
ef the transactions, stated in the petition, he 
was, and still is Morris’ agent, and the plain- 
tiff being indebted to Morris, ‘the defendant, as 
Morris’ agent, had him arrested, whereupon 
he was and-still remains a prisoner for want 
of bail ; the plaintiff being from home, and hav- 
ing ho one to protect his property, the defen- 
-dant did seize the goods in the house for the 
landlord, shut and locked up the house and 
took the keys, made an inventory of the goods, 
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r holding them, in depen for said Morris, ddan Pept Dintrit | 
at landiord. spies adidas 
5-4 | Heanuexed the proceedings in the whet Teens 
ie |: _ Morvis vs ‘Dressen, before. the defendant, as °* : 
P. justice of the peace, and averred they were. le- , 
e gal and just——that the plaintiff did not recuse . “ys 
: ‘him... He denied the other alirenton. The 
- case-was tried by a jury. 
- | :aFisher deposed that he went’ with the i 
- | tiffs servant woman, on the plaintiff béing im- 
n ~ | “prisoned; to request that she might hatperhtis: 








tod to remain in in the house ; me defendane. 


_ otherwise she mist : ait its: 
~ went on the same day: and opened: 
~ nedtrunks, armoires, Sc. i the: House “* 

+ enee.of the witness, He took passession: of — 
4 ‘house, left-a person’ to take care ‘ofitjcand. 
turned out the plaintiff’s servant women. . The’ 
E densnani thinks she: was capable of taking cate — 
* of the plaintiff’s house and goods; shesis free, p - 
‘and he thinks her honest’ and faithfula «"Thé 
plaintiff:had threé borses; a dtay and two carts. r™ 
Sawa the horses cost; $170, the other’ 60, and. 
i. the last.40, He made'from §2Ato 30, andS5_ 

Le > ow week, ‘with the dray, out of which he 

per month. There were not 
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ries many goods in the house at the time; there \ 
~~ were two trunks of shoes. Soon after taking 
DAESSEN possession, the defendant .removed the goods 
Cox. —_ and leased’ the house: The defendant went: 
into the house at mid-day, several persons be- 
ing present. But whem he locked it up, there 
were only three persons, a Mr. Kay, the depo- i 
nent and servant women:; The womanclaim- =| 

ed whole of the furniture and two horses, as 
hers.« Thé’defendant gave her some clothing. 


and: bedding, at the time, and afterwards other 
























sed-that in 1820, he sold.:to the» ~ 
¢ for $170, it was in: the :plain«j ig 
ai | n in, July: last. 10 fam a 
* ee josed'that in August last, he /purcha~ 
ie sed @ horse for $26, atsix months credit,°at 
auction’ Gn the levee.’ - He thinks it was. the! : 
best-of them, that were then sold: ©) 8) 1047 
Jt was.admitted that the other two were the’ ag 
plaintiffs, and were told for rent; by the des? - 

' fendant’s constable, *s duidiad baa ml 
— Baptiste deposed that shot fourtblns ‘months: : Re 
qago, he sold a small horse to the plaintiff? _ ‘ 

for $60. He knew the plaintiff had three hor- ' ae 

_ses about eight months ago, and the one: sold * 

by the witness was the only grey. one anny? 

them. oa 


ps 






ne 





> “ . “agit: 
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Preval deposed he hires his carts to the copemnte Dintsigt 
poration, at three dollars per day. A dray> uwv~. 
earns from 2 1-2 to 3 dullarsa day. A dray- *2S*" 
man’s wages are twenty dollars a month. ia 
This closed the testimony for the plaintiff. 
Hawkins, a witness of the defendant, depo- 
sed, he is attorney in fact of Morris, and as 
such appointed the defendant, as agent to col- 
lect the rents of Morris, who is owner of a house 
- then occupied by the defendant. “The witness 

understanding that the plaintiff was attempting 

to remove his property out of the way, defired’ 

the defendant to sue him, and told him that if 

he was not vigilant, he would lose the debt. 

The plaintiff paid his rent’ very punctually at 

first: but the witness soon after noticed a great _ 

change in the appearance of the plaintiff’s 

shop; nearly all the goods were gone, and 

scarcely any thing remained but empty boxes, 

and a few shoes. He had several workmen in 

his shop, among whom was Fisher, one of 

plaintifi’s witnesses. The plaintiff was ‘for a 
+ while indulged, till the rent due amounted to 

= about $300, by the discretion of the witness. 
On suit being brought, the plaintiff was im- 
prisoned, and his woman servant called on the 
witness, claiming most of the goods, and soli- 
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East’aDistrict. 
Sine, 1824. 
ad 

Dressz 


vs. 


Cox. 
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citing leave to remain in the house—she’ was 
answered she might do so, if she would secure 
the rent’; on her declining todo ‘so, the house 
was shut up, the plaintiff was held to bail by 
the witness’s directions to the defendant. 

Kay deposed thatthe inventory produced, 
contains a correct list of the whole property 
left by the plaintiffin the house, at the time of 
his imprisonment, except what was delivered 
to his servant woman, at the shutting up of the 
house, and afterwards on a judgment obtained 
by her ; part of these goods were sold ata con- 
stable’s and part at the sherifi’s sale. On the 
plaintiff being imprisoned, the witness: went to 
his house with the defendant. There was no 
body in it. Scholastique, the plaintiff’s servant, 
was in the yard, when the defendant shut the 
house. He does not recollect that she claim- 
ed any thing then; but on the second time the 
Witness went there with the defendant, she — 
claimed 4 considerable number of articles, part - 
of which the defendant delivered'to her. The 
inventory was made by the witness on the day 
of its date; the property wasthen in N. Cox’s 
own house, with the exception of three horses, 
one of Which was bought by said Cox, and the 
other by the"witness, who thinks he paid ‘the 








“= © & @M 
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full price for him. . He has seen the defendant Sane, 1884s 
pay for their keeping. Saad 
Patch, deposed that, a few days after tn: be 
plaintift’s imprisonment ; Scholastique, his ser- ©* 
vant claimed from the defendant, part of the 
property, in the house then.shut up.. The de- 
fendant. went thither with her, and?gave her 
thirty-five gowns, or dresses, and a number. of 
other articles of man’s, woman’s ‘or boy’s ap- 


. parel, claimed by her, which appedred to. have 


been worn, She claimed almost every thing. 
The three, e. horses, were sold by the witness. on 
an executign, afier due’ advertisements, and 
produced more than he would have been wil- 
ling to give for them. One of. them was sick, 
and he would hardly have taken him aga gift. 
He was instructed by the defendant to sell 
them, at six month’s credit, He and Kay were 
at the time of the sale, and are still officers at- 
tached to defendant’s office ofa justice of the 
peace. Scholastiqae’ sued the defendant for 
the articles of wearing apparel, -which did not 
appear to be worn.. a 
Holland deposed that to the best of his re- 
collection, the whole of the. goods in the jnven- 
tory, except'the horses were delivered into the 
sherifi’s office by the direction. of the- defen- 
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a ene dant. Partofthem were claimed by, and de- 


“~~ liveredi’ toa woman of color,—the rest was: 
ae a sold at public sale. ' 
OF The plaintifi’s counsel admitted that Kay, 
who-was gone, would, (if present) depose that 
the,whole of the above articles were delivered 
to the sheriff. } ! 

The. documents introduced, ‘besides the in- 
ventory, are a judgment obtained by Scholas- 
tique, against the present defendant for sundry 
articles, in the plaintiff’s house. 

A;jjudgment rendered by the defendant, as © 
justice of the peace, in favor of s orris against. — 
the present plaintiff, -by default, for $25 claim- 
ed for house rent, and the execution issued 
thereon, on which the three horses were sold 
for. $73. a 

A letter from the defendant to the plaintiff, — 
in which the former proposes to the latter to 
liberate him, if he will giv surety or authorise 
him to sell the goods on a credit of four months 
— it the proceeds cover the debt. The an- 
swer, on which a promise is made, to secure 
or pay the debt, after a discharge from jail. 

Anogher letter in which the plaintiff prays 
the defendant to sell his goods, let his dray 
and carts* be employed, or liberate him, prom- 
ising honestly to pay. 
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E 
There was a verdict, and judgment for ie Dietrint. 


$1300, in favor of the plaintiff. The defen. UC 

dant prayed and obtained a new trial. — 
On the second trial, the evidence, given on © 

the first, was introduced, and a document to 

. establish that the plaintiff was committed: to 

> jail om the 19th of July, and discharged by’ the 

Af defendant, on the 13th of November, 1821. a" 
Be iy »court.charged. the jury ‘that thecim~ 





















iszoniment for: want of bail was legal; and 
_ tliat no posterior act of the defendant made it 
J].  otherwise,”athat the defendant did not ap- 
| = PRX tobe ng agent, in the case’tried by 
_ him-Sthat if/ie was, although there might be: 
some indelicaey,in his sitting in ‘thegease, no? 
law known to the court prohibited it—thag 
-any law prohibited it,the present ‘plaintiff 
' . Dot suffer by it, bec judgment was 
= rect, qud.a cimilar.one would have been gi 
by. anyother justices Tot the 
B . tiff’s « 1 excepted. . > 
P " There was again the same verdict and b jndg- | 
a. lent, and the(defendant again prayed for, and ; 
obtained a new.trial. To the opinion of the . - 
court the: plaintiff’s.counsel excepted, and took 
: -his appeal. Aye laa 
4 The.appeal was. dismissed as scnmnaieth: 12. 
© Marto, 536—and the cause remanded, Ya 
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June, 1824 
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DREssEN 
v8. 
Cox. 















‘ and pronounce that which was, given int 


~ ie that he nee rary ree 
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The plaintiff’s counsel waived his right toa 
‘trial by jury, and the cause was, by consent, 
submitted to the district court, on the evidence 
on file. 

There:was judgment for the defendant, and 
the plaintiff appealed. | ; iia : 

‘ His counsel urges that this ‘court: ‘alain; & a dy 
the new trial: was improperly granted upom the: 
second verdict, © to reverse the . jndgmént 














district court, on the second verdict, and whieh” 


was afterwards improperly set ’ | 
The: new trial was claimed o the: grougia* 


that the verdict:was contrary to law ‘and the’ ; 
evidencengand the damages excessive. ; 


to be the agent’ , 
r without author.’ 
3 plaintiff to be grres- | " 


pwas sp gaage for v ant of 






bail. 


The defendant has: evepesll and aptouvia | 


bly proven by the testimony” of - ‘Hawkins, the q 
attorney in fact of Morris, that he, Hawkins, 
requested: the defendant to collect the rents 


from Morrie’s tenants, particularly from the” 










ee ‘ 
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the plaintiff, and have him held to bail. 
On this first ground the evidence and the law 
so fully support the defendant, that we-cannot 


" gee how the jury could find a verdict against 


him. 


- The-second ground is that the defendant 


forcibly entered’ the plaintiff’s house, took 
away his furniture and other goods, and ille- 
gally detains them. ' 

The evidence is that at mid-day, the defen- 
dant attended by Kay, aconstable, took pos- 
session of the property found there, secured it, 
as distrained property for house rent—had an 
inventory made—and the property has since 
been delivered up to the officers of justice, and 
was actually sold according to law. Fisher 
one of the plaintiff’s witnesses, swears the de- 
fendant turned out the plaintiff’s servant ; Kay 
a witness for the defendant swears that she 
was not in the house, but in the yard, and that 
there was nobody in the house, when the de- 
fendant came and secured the property, and 
locked up the house. 

Weare, in this’ respect, unable to discover 
on what ground the jury could find a verdict 
for an illegal seizure and detention. “** 
Vot.u.(n.s. 81 
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the defendant to have.a suit instituted> against PepttaD inteiet. 


une, 1824. 
ww 


Dkopssen 
ass 
Cox. 








642 


East’n District. 
June, 1824. 
Na 
Dressen 

va. fs 
Cox, 


claim was not a just one—and nothing sup- - 
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Thatethe plaintiff was not indebted to Mor- 


ris for house rent, is not alleged ip the petition, — 


and the defendant has given evidence of the 
plaintiff being so indebted to Morris, ‘by the 
highest proof known to the law, the judgment 
ofa court—in a suit in which the defendant 
was charged, and Morris had judgment. . 
The last ground is, that the defendant, 
though an agent of Morris’s, took cognizance 
ofa claim in a suit between Morris and the 
present plaintiff, brought before him as a jus- 
tice of the peace., It is not alleged that the 


ports the idea, that the judgment rendered 
was not sucha one as any other justice would 
have given. ~ The then defendant did not think 
prope to resist Morris’s demand, nor to pray 
for an appeal. : ' 


It isin evidence that Morris had empower- — 


ed Hawkins, a lawyer, to act as*his attorney 
in fact, and that Hawkins had requested the 
defendant’s attention to the collection of the 
debts due Morris. In these collections the de- 


‘fendant was subordinate to Hawkins, and bad 


the present plaintiff seen fit to plead, instead 
of acknowledging the claim, by declining to 
plead, Hawkins would probably have attended 
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to the prosecution of the claim. It iga matter EastaDisttict 


of every'day’s occurrence, in this city, for a 
creditor to leave his accounts with a justice of 
the peace for collection—the latter tries to get 
- money without a suit—if that appears not 
'o produce the desired effect, he issues a cita- 
tion, and it is hoped ceases afterwards to con- 
sider himself as the agent of the plaintiff. 


Such appears to have been the justice’s con- 


duct in the present case. 

There is not the least shadow of evidence, 
that induces a belief that he was moved by any 
other desire than shat of obtaining’ Morris’s 


_ mdney by legal means. | 
A jury are undoubted judges of questions of 


fact, and of the quaiitum of damages, and it 
is the duty ofa court to respect their decisions 


on these points; but the court cannot skrink — 


from the éxercise of its legal duty, to examine 


on thé complaint of a patty, against whom a_ 
- verdict is pronounced, whether it be consonant 


to law and evidence. Inthe discharge of that 
duty, we think the district judge acted correct- 
ly, each time he granted a new trial, in the 
presetit case. 


It is true the plaintiff has suffered, ‘and se- 


verely ‘suffered—but his sufferings were the 


June, 1824. 
fw 


Dressen 
vs. 
Cox. 
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East’ District. *. a es . . 
June, 1824. consequence of his own indiscretion and ilt 


—~ conduct—they were not aggravated by any. 
DasssES thing done by the defendant. out of the line of 
Cox. his duty—in the situation in which he stood to 
the plaintiff, and his landlord. On the contra- 
ry, the evidence shews that every indulgence, 
which, without injuring the rights of the latter, 
could be granted by the defendant, was cheer- 
fully tendered. 

We would no doubt have been better plea- 
sed, to have found that the defendant had suf- 
fered the small suit, which he tried as a jus- 
tice of the peace, to be carried before another 
magistrate ; but on the severest scrutiny, though 
his conduct in this respect may be indiscreet, 
nothing shows the least injury resulting or in- 
tended to result from it; no undue advantage 
attempted to be secured: and though we would 
be very far from wishing to protect, from the 
consequences of his injustive, a magistrate 
found guilty of oppression in the execution of 
his office, we cannot refrain from declining to 
condemn one doomed by the too eager, though 
honest zeal of a jury, in a case in which the 
evidence presents him, as free from any guilt, 
and the law is clearly in his favor-—-when the 
inferior court, in the consciencious discharge 


of its legitimate duty has relieved him. 
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It is useless to examine the bill of exceptions 
to the charge of the court, as the case is not 
‘9 be remanded, and if it was, it still would 
be useless, as the jury having been waived, 
there would. be no charge to be given. 

Under these impressions, we'cannot but ap- 
prove of the judgment of the district court. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed, with costs. 


A re-hearing was granted, on the motion of 
the plairtiff, and after an argument, 

Porter. J. delivered the opinion of the court. 
This case has heen kept a much longer time, 
than usual, under advisement, the delay how- 
ever, which has occurred in giving a decision, 
has not arisen from any difficulty in the ques- 
tion, but from the circumstance of some gen- 
tlemen of the bar, who were not counsel in the 
cause, having offered us their opinion that the 
former decree of the court required revision. 
As that opinion was no doubt not hastily given, 
we felt it our duty to examine the subject with 
‘more than ordinary attention, and to delay de- 
ciding it until we were satisfied it was impos- 
sible for us to coincide in the view, taken by 
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East’n District. 
June, 1824. 
~~ 
Dressen 
vs. 
Cox. 
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East'n District. the learned persons, who have been so good a as 


June; 1824, 
PY 
Dressen’? 


V8. 
Cox. 


to assist us on this occasion. 

Tho facts of the case were so fully detailed, 
inthe first opinion delivered, that it is unne- 
cessary to go into them now, and the reasons 
why we came to the conclusion then expressed 
being these, which still influence 'us, we deem 
it useless to repeat them, and shall therefore 
confine our observations to the questions of 
law, raised in the present argument. 

The first position of the counsel for the 
plaintiff is, that distress for house rent, as un- 
derstood by the English law, does not exist in 
this country ; and that the judgment’ of the 
court goes to establish it. 

The‘rules of the common law on thé iabionn 
of rent; asthe counsel correctly statés, have no 
force whatever in this country, and they nei- 
ther influenced our judgment, nor-entered for 
one moment into our consideration in forming 
our first opinion. If, however, the provisions 
of our law should be found in any respect sitn- 
ilar, ‘we cannot refuse to give them effect, be- 
cause they beara resemblance to ‘the’ regula- 
tions of the ‘commori law, on the same ‘matter. 

The second gronnd taken is,—that ‘it was 
not legal for the defendant ‘to take’ possession 
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of the property of the plaintiff, afterhe had-se- East Distrlot 


June, 1624. 
cured his person ; because:if he*had a 0 CNA 
the district court, at the same time, and for-the —— 

Cox. 


same debt, for an order.of bail and an-ordér’ 


of seizure and sequestration, the court ane 

not haye granteu both. . 
The latter part of this proposition may or 

may not be true; but as that is not the point 


before us, we refrain from expressing any opin-_ 


ion on it ; the defendant applied for an order 
of bail alone, and this, we have no doubt, the 
court correctly accorded him: Our law ex- 
pressly provides that in all actions where the 
amount due is above $100, if the demand be 
ascertained and specific, the defendant may be 
held to bail on the plaintiff making an affidavit 
of the amount really due.. 1 M. Dig. 482. 
Now, as there cannot be a’ doubt that the 
lessor-who applies to a court of justice, to en- 
force the payment of the money due him on a 
contract of lease brings.an action in the legal 
sense of the word, it follows that on complying 
with the requisitions of the statute, he hada 
right to secure the person of his debtor. 
But it is said he could not exercise such aright 
because he had a lien-on his property. - It 
would*have greatly aided our investigation on 
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PbenDinrioe this point if he couasel had cited any authority 
ey to. su this assertion, or furnished us with 
Dass’ any reason in itssupport, our reflections have 
. "Cox. “gtk us.to the very opposite conclusion. We 
think and have always thought that a creditor 
who, obtained security from the debtor, by 
other persons joining in the obligation, or by 
taking mortgege, or by acquiring liens on his 

property, did so to increase the.rights which a | 
“coritract, merely personal would have afforded. 
But the position we are now examing, gives a 
different, and tovus, entirely a novel view of 
the matter, namely—that by taking a lien on 
the property of the debtor, the creditor does 
notadd that to the obligation he had on the 
personal contract, but substitutes one for the 
other—that is, novates it,—we consider this 
doctrine as entirely unsound. ‘The surety, lien, 
mortgage, and pledge are accessaries to the ori- 
ginal obligation; they are givento secure:it; 
and if they all perished, the contract would still 
remain, and could still be enforced. 8 Mar- 

tin, 59. 

The right, which the defendant exercised on 
the pfoperty in this case, is peculiar to the 
contract oflease, and must be treated by the 


particular laws on this subject, and not by the 
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“general rales prescribed for the chforceriint of PasteDisct 
ordinary-claims.° By. the 5th law of the’ @th “wow 
title, of the 5th: ‘Partda, it is expressly and pos: Daisies 
itively declaved ‘that the lessor may, "on the Cox. 
failure.of the lessee, to pay the rent, expel him 
without being liable to any fine or penalty—that 
every thing found inthe house willbe bound 
for the rent, and that the landlord fay retain 
' jt-as’ a pledge; in spite ofthe tenant, until 
he pays the rent due. Under this law. the de- 
fendaot seized and took into*his possession, 
the yepf the plaintiff, found on the lea- 
sed ises, and we are of opinion that he 
acted legally in doing so. . 
It is satisfactorily proved that a true and 
‘faithful inventory was as made of all theseffects 
seized. : 
The defendant is not responsible for ‘giving 
an efroneous judgment in his character of jus- 
tice ofthe peace, admitting that which he ren- 
dered to have been sueh, and nothing on the 
record shews that he acted a or 
corruptly. 
We repeat therefore, our conviction, that 
the plaintiffhad no cause of action. Thei inju- 
ry, which be sustained, was owing in part to 
his own misconduct ; in part to the great se- 


VoL. UL. (N. 8.) 82 
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| net verity of our laws, in regard to lessees. - Nei- 

venta ‘ier: of them however, can’ be imputed to~ the 

_"Dassex d@fendantas a fault, or make him Rae 
€ox. 7a damiages. 4 Re. 


It is therefore ordered, adjudged and de. 
creed, that the judgment of the district court 
be affirmed with costs. 


Dennis for the plaintiff,’ Piteston for the 
defendant. 


+ 
met + Cr 
Try ’ 


DELPHINE vs DEVEZE. *“@ 


Prescription APPEAL from the court Of the first'district. 


is never pleada- 


bletoackimof aren, J, deliyered the opinion of the 
court. The plaintiff urges she is descended from 
_one-Marie Catherine, a negro-woman now de- 
ceased, who was the slave of a certain Marie 
Durse, and that the said Marie emancipated, 
and_set frce Catherine, and her children Flor- 
ence, Luce, and Caroline, the mother of the 
petitioner. 

She complains that the defendant illegally 
holds her in slavery, and prays that she may * 
be decreed free, ani recover damages for the 
injury-she has sustained by being held’ in sét- 
vitude. . | 
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‘Phe detent bis the genera aie e 
~ We shall beta’ alitértnigib on via merits, dis- = 
pose of the exception which forms the, second ete 
ground of defence, in the defendanitisanswer. 
We do-so by referring t tocthé third partida, 
title twenty-nine, law twéinly-four, in which 
we find it-provided: that BN . 
,ifaman ber free, no. matter how long, he 
maybe held by another, asa slave; his ig 
or conditioncannot be thereby changed, nor 
can he be reduced to slavery, in any: mauner 
whatever; On, account of the time he may have . 
been held in servitude. — 
On the merits, our enquiry is very limited. 
The eifftience offered, ig the court-below, ‘was 
admitsed to go-to the jury without exceptiqn, 
‘and the only. question, whieh we hone. c de- 
cide, is its effect. bin bom 
Of this the jury were. better judges thin ‘we 
can possibly be, and; according to itie practice 
of this court, their verdict. must ‘prevail, 
uae “manifestly: erroneous. We. have ex- 
ined.the evidénce with thie view, and" far 
thinking so, we are of: opinion that. the 
g were fully justified. im “enforcing from it, 
theright of the plaintiff to her freedom. ~~ 
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| East'oD “lt i is therefore ordered, adjadgea- anitle. 


Si 


w= creed thatthe 2 judgment ofthe ‘ai below be- 
—" confirmed with costs, eons ink” ass 
Devaas. 
Custis plicit Rodriguez. for the 
defendant” ac 


° LABAT vs. LABAT'S SYNDICS. 


Ateacher,in AppeaL from the court of ‘the parish alld 


the insolvent’s 
school, has no city of New Orleans. 


privilege. “, 
Pobren, J. delivered the opinion of the 
-- court. The plaintiff-claims wages“due ‘her as 
a teacher of the piano and music, in. her fa- 
ther’s school, for thirteen months previous to 
his failure, and prays shat her claim y be 
a privileged one. ' * % 
The parish judge ordered that she should 
be placed onthe bilan as a creditor, for the 
suin Of $720, but refysedto direct it to be guid 
in, referénce to other claims. : 
he plaintiff appealed. 
Teva estion of law in this case, has been 
settled inthat of Lauran vs. Hotz, vob 1, 
A person in the situation of the plaintiff, d 
not come within the meaning of the og 
sion, gens de service. Civ. Code, 468, arty 68. 
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The question. of fact, -has. been 39 
the judge: a.gug and there, does not" 





any thing. on record, to induce | us to. dep Livat ¢ 


from.a rule . netiled i in this.court, that the Lanar’s “San- 


“crcs. 
decision of that of the first instance, always 


prevails on questions of fact, uplent manifestly 
errqneous, ysis ingle Taal a 
It is therefore ordered, adjudged” and -de- 


ome, that the ga gment of the parish court 
pe affirmed with® 






me 


Moreau &- oun for the plaintiff, ieones 
& Canonge for the defendant. 


a 
me 
“yy "Sere 


- MA Zor vs. GRIFFON & AL. 


‘swine from ‘the court of the: ‘first district. The supreme 


* court will not 
think them- 
Poartay: ve “delivered the opinion “ofthe selves bound by 


court. This i8 a case in. which the corpora oe 


tion of the city, claim a right to open a ‘canal, ling i 4 


through the land of the defendants, for. the ben- ‘ac jomee al 
efit of the community ; on paying the propri- te cate. 

eter a just sum, for that part ef the land whith 

will be occupied by the intended public work. 

eee answer denies the ‘right of the laintift, 
Tegal to en their demand; ae that 


sheald be a fudged i in their ae thea the de-- 





East’a District. 


A~ the groulid Which . sll; be: telgem:from ‘them; - 





 CASESIIN THE SUPREME COURT i 
claim in addition.to the real yalue of 


i . 





‘ compensation for an alleged deterioration: of 


Guurrox 40: the whole property, by’ diggini§fiie proposed 


canal. The: case was submitted to a jury, id 
the. court below, who hy “their verdict’ found 
the value of the, land, through which the canal 
is to run, to be one cent and:one ‘half. foreach 
squaré fost, and that thaking. it does not: 
riofate the property throughitigpich it isto be / 
On this vérdict, the district court rendered judg- 
ment in favor of the défendants for the value 
as ascertained by the:jury, and ordered a sur- 
vey for the purpose of partitioning the amount, 
amongst the defendants. . 

From that judgment the defendants have ap- 
pealed, and in thif court have‘moved that the 
cause be remanded for a new trial, because , the 
finding of théjury was contrary %0- ‘evidence, 
and beeause the judgiifent. rendered is imper- 


fect, and cannot be exectitéd in such a man. 


: fier as to do justice between the parties. 
Notwithstanding the weight. which is prop- 
erly. attached, in this tribunal, to the opinion 
of a jury on & question of fact, it is impossible 
for us fgragree with that: ‘expressed inthis-c Cases 


The verdict a to us directly contnery to 
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the evidence. The jury shave not taken ‘an Eastn Dowie, 


average of the’ different estimations made by the 
several witnesses who testified! to {he value of 
. Jand through which ‘thercaiial runs ; nor ‘ 
they, even. allowed by the minimum price, 
ved by sh€. plaintiff ghemselves. A. woke 
presumption, that the finding does not ‘meet the 
justice of the case, arises from the ‘same’ ‘sum 
: pe aE a all the defendants, « » the 
rty:of some of them is much’ Hiearer the 
than others. We think it-%s ‘proper ‘that 
an opportunity should be afforded ‘the appel- 
Jants, to. have the opinion of another jury,’and 
we -do therefore order, adjudge» and deeree, ’ 
. that the judgment efithe district. be an- - 
nulled; avoided and reversed, that"this case 
be remanded for ‘a new trial, and: eet app 
pay the costs of thisappeal. ” 













Moreau for the plaintiffs, Derbigny for ‘the 
defendants. 
7 <4 : 4 ¢ 


TURCAS vs. ROGERS. 


‘APPEAL from the coprt: Ofthe'first istrict, _A bail bona 
Sreald te bell, 
This was.ah action instituted . by the endor- pees affidavig, 
in which there 


see of a promissory note for.,g800, against the are some, inac- 
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BasentDintrini-4 -maker. ‘The defentlant was held to. bail, on 4 | 
anon an affidavit, annexed tothe petition and con- J 
“Se. Spined in ihe following wotds “ Personally 4 ja 
Bajim \ppeared before tHe the foregoing petitioner) « ‘ oe 
aragies - will t Antoine Turcas, who being : sworn deposeth | 
not! ort i 
» if the affidavitis “and itl, that the gum of $800 asmention- | 
clently vertaid “Sed 3 ian petition, if justly and'really 
andexplicit. «due to him the said Francois Turcas, bythe — 
“¢ said Toon Rogers.” This affidavit having — 
been signed by the petitioner, and sworn. to 
before the deputy clerk of the court, the defen- 
dant regularly gave bail—a motion was sub- 
sequently made to avoid the bail bond, onthe 
ground of the irregularity of the affidavit ; this 
sc otoon on the part of the plain- 
“uff, ony authority: principally of the case “of 
7 er Vs. M-nard. TI Martin, 434. The 
having: ‘decided this point against the 
plaintiff,"and also having rendered a judgment 
on the merits of the case’ against him, he, ap- _ | 


pealed from its decision. 






















ca eapeeni in eae RO RI on 
Se en TE on 
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eee nee ae 
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Maruews, J. delivered: the opinion of the 
court. This is a suit by the holder of a prom- 
issory note, negotiable in form, but which was 
not transfered until afterit becaine due. The | 

4 defendant, in his answer, claimed arighttouse | 
all means of: defence against the endorsée, 


ee 
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” which by law and equity he could plead ——— 
é against the original payee ; on the ground of Gv, 
YF. the note not having been indorsed ‘till after it 72° 
ie was payable. He pleaded a wart of considera- ®°#®**- 

A ““Yion for his promise, aid judgment having ~ 

- | ~ ___ been rendered in his favor, the plainde ap- 

a pealed. co 
' An order for bail appears on the record; 
and a bond taken in pursuance thereof, which _ | 


were subsequently set aside and cancelled bya 
decision of the court below, on the ground of 
- insufficiency or uncertainty in the affidavit by 
which the bail was required. There js also 
found on record a bill of exceptions ‘to the 
opinion of the judge a quo, in allowing § 







the endorser of the note, to be pA ste it es o ee 
ness for the defendant. But as the plaintiff = = ~~ 
has abandoned his exception bef re this cour 


and claims the benefit of the testimon of 
witness, we will proceed to examine the case 
on the whole evidence adduced, as it tees 
on the record. 

The proof is somewhat various and contra- 
dictory, as to the consideration. _on which ‘the 
note was given to the payee. * He states that 
it was for money lent, which wag also secured . 
by a note of Samuel C. Young, endorsed by 


Von. 1. (N.8.) 83 
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eae tee’ J- Gravier to the defendant, and-by him endor- 


~~ sed to the witness; that the note now sued on, 
= _ was to be paid only in case of failure, to col- 
Roose. ject the amount from Young and Gravier, 
; whose note he also put into the hands of the 
es plaintiff. 

fe Before pronouncing any opinion on the final 
jadgment rendered by the district court, it is 
_ proper to state that we think that court erred 
~~ Zn annulling the order for ‘ail, and the bond 

- thereon taken, because to our view, the affi- 
davit is sufficiently certain. 

On the merits of the casé, as disclosed by 
on, the whole evidence, we are of opinion’ that 
| h pare such as torequire it to be remanded 
or L;.in order that some further ac- 
igiven of the note- of Young and 













































“It is ‘therefore ordered, adjudged and de- | 
creed, that the judgment of the court below, 
be avoided, annulled.and reversed, and thatthe — 
order for bail and bail bond be reinstated, and 
that the cause be remanded to said court, to 
be tried poew, and that sad appellee p pay costs 
of this’a vena 


Dumoulin for the plaintif Picsee for the 


Pee mod Se ee cee i 
ee wg ee 3 3 



















~ parish and city of New Orleans. Frogpl a 
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East’n District. 
HERMAN vs. FLOOD & AL. Sina, 1824. 


Apprat/rom the court of probates of the Henican 


ae: 


Porter, J. delivered the opinion of the cdurt. 
The plaintiff sued the defendants, as the exec 
utors of the late Wm. Flood, for a debt dug oy, 
the testator, and prayed for judgment ing 
ordinary way,—and for such other relief 
his case might authorise and require. 7 ¢ 

The defendants pleaded—That they excépeaair, the 
ted to the institution of the suit, as the time had 
not expired for them to sell the estate, and set- 
tle their accounts ; that they had no funds ig 
their hands to pay the demand if 
they denied: and lastly tha 
no right to bring suit. 

The facts necessary to es 
of the succession were establis 
judge of probates gave judgment against, the 
defendants in the ordinary form ; that the 
plaintiff recover of them, the amount claimed 
in the petition, with interest and costs. 

In this court the argument has been princi- 
pally confined to the question, whether the 
creditor-ofa succession has a right to insti- a 
tute an attion, for the purpose of ‘having a , 
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gels debt, which the executors refuse to acknow- 
~~~ ledge, established by a judgment of the court. 
—e One ground has been taken, however par- 
4L- ticular to this case ; it is urged that it has not 
m been proved that the executors refused to ack- 


»-mowledge the debt. 


‘s 


M@ieceptible—the answer of the defendants in 
wv ich they deny that the debt sued on is due, 
» On the main question presented for decision, 

there does not appear to us any difficulty. 

a The defence of the defendants is, that until 
ey are weuy to pay, they cannot be compel- 


ate any of the demands against 












ee after the representative of the estate, has funds 

‘to meet it; and it would be most oppressive to 

compel the creditor to wait the whole time 

the estate is settling; and then reduce him to 

the necessity of establishing hisclaim. In ad- 

dition to the unnecessary delay, which such a 

* practice would create; the total loss of the 
debt might sometimes ensue, by the death or 


We think, however, there is proof of that 
yand the very highest of which the caseis , — 


‘be as well ascertained before, as ” 
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ast’n District: 


“dispersion of the witnesses, by whom it could © 
be established. . 
The judgment in “this case, however, goes 


ag Frcop &: AL. 


too far ; it is absolute, and by its terms woul 
authorise an execution to go instantly against 


the defendants. 


It appears to us that it should 


have ordered and directed that the debt be 
paid by the executors, in due course of admin- 
istration. 





further ordered, adjudged and decreed, that the 


plaintiff be declared and considered creditor 
of the estate of Wim. Flood, decengally for the 





same to be paid by sala ie sd 
course of administration, and it is further or- 
dered, adjudged and decreed, that the defen- 
dants pay the costs in the court of the first in- 
stance, and the plaintiff those of appeal. 


Eustis for the plaintiff, Hennen for the de- 


fendants. 
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’ East’n District: EASTERN DISTRICT, JULY 
July, 1824. ; 
Ne! 
Barron & Au. 
v8. 


BLANCHARD. — BARRON & AL. vs. BLANCHARD. 


In a joint Appgat from the court of the first district. 
speculation,the 


party who acts 


oughttotakethe Maruews, J. delivered the opinion of the 
to secure thecourt. This isa suit instituted’ by the plain- 
= or waratifis torecover from the defendant, the pro- 
th Lin of tee POrtion of the proceeds of a certain commer- 
Gane" icewice cial adventure, which was made on the joint ac- 


sg tts count of them and said defendant, and in 

fy him. which the latter seems to have been the acting 
| partaer. 

In the investigation of the cause in the 

court below, no difficulty occurred in settling 


the respective claims of the parties, except in 








CASES IN THE SUPREME COURT. 663 


relation to two items in the accounts, viz: ee 
_ The amount of draw-back, on the goods ship- wA~~, 

ped, which was Jost by neglecting to pursue or 
some formalities required by the custom-house 544%°#48». 
regulations ; and a note of Dutillet & Sagory, 
the amount of which is alleged to have been. 
lost, by their insolvency, &c. 

The loss on account of draw-back was ad- 
jadged against the plaintiffs, and the correct- 
ness of the judgment in relation thereto is not 
questioned. 

The defendant in the district court, who is 
here appellant, complains of the judgment of — 


that court, in as much as it condemns him to 
the alleged loss by D. & S. It is therefore un- 
necessary to examine the cause farther than 
relates to this question, which arises out of the 
sale of Indigo, to them, previous to their fail- 
ure; belnga part of the produce of the com- 
mercial adventure, as above stated; and in 
which the plaintiffs and defendants, had a com- 
mon interest. : 
The evidence ofthe case shews that the in- 
- digo was sold to D. & S. by the agency of the 
appellant, (and with the consent ofthe appel- 
lees, as appears from the testimony of one wit- 
ness,) at a credit of 2 and4 months, for the 
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‘ 


a tree price of which the vendee’s notes were taken . — 
uly, e 


“~~ without endorsement, payable at those terms, . Poe 
Baanox £41. T+ doesnot appear with certainty, to whom FF a... 
BiaxcmAnp. they were made payable ; but the case has been 

argued as if they were given to the defendant, 
in his own name; and this from the whole 
testimony, we deem may be safely assumed as 
true. The first note was regularly paid. Pre- 
vious to the time, at which the second became . 
due, the promissors stopped payment ; but were — 
indulged by a concordat with their creditors — 
to retain their property, and a respite of four — 7 
years was granted to them. 

There is no evidence that either the plain- _ 
‘tiffs or the defendant assented to that ar- 4 re 
rangement, as creditors of said D. & S. It | 
does not any where appear that the plaintiffs — 
‘were even considered to be their creditors. | 
The defendant seems to have been placed on — 
that bilan, asacreditor for about $300, but 
his name does not appear amongst those who — 
signed the concordat. At the time of the sale 
of the indigo, nearly the whole amount of the 
price, which would be coming to the appellees, 
was paid in the notes of the defendantto Bar- — 
ron & Brunftly, in anticipation of any final 
adjustment of the contract with D. & S. Itis ; 
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not shewn that he ever notified the plaintiffs eee 
that he would look to them for a. reimburse- oe “ 
ment of the sum advanced ; at any time, ei~* | 
» ther before or after the failure of the purcha- "44 
. sers of the indigo. He neither warned them =; 
of the necessity of taking any steps against — 
said persons, as being the common debtors, nor 
+ . does he appear to_havepursued any himself, 
_.. At igagreed by, the parjies, that the property 
a sae by the insolvents, will pay — 
ing toWhe chirographary creditors. 
thf alleged payment by the 
Res, of their share of the 
pas not, in consequence of 
by which they transferred, .. 


.asa —— their interest in the claim 
j on D. & S.; “it rétiidins to be aacertained 


oN Ps ; ° 


= gence, in not giving to them, information ot 
ie the dahgerolls situation’of the debt, andin not 
| having pursued any ‘measurel calenlated to 
N pane be payment, as to subject himself-to the 
i. 3 The judgment of the district - 
as to be based principally on the 
and of the -defendant’s liability to suffer this” 
yas a Reso cee negligence ; ‘and - 


Vou. it. (. 8.) 
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#3 aet'nDistrict- of all the evidence, say that ‘it is erroneous, 
 G~ . It'we add to this, the circuimstatice of the ap 
- Bante #40 yellant appearing a creditor“Of'D. & S.” noni 
" Buseman for $300, and that the note, the amount’ of % 
_which is said to have beeiflost by their failure; 3 
- js not produced or accounted for; no good rea- 
son appears, on which to reverse the judgment - 
of the court below. “Phe result; viz: a failure 
to recover any thing from D. & S. migheipos- ” 
_Sibly have been the same under any coupes © 
to the plaintiffs, or On the-most strict 
*” Hlant pursuit, for the reéOve 
~ the defendant, in’ his ¢ 
‘of opinion that this ever 


district ae | 

“ae afirmed wi (con, Me 8 ete “ys sage he 
: Cunliia for'the Plaintitiy Derbigny Guia 3 

defendant. ee ons ie 79 2 sien. 
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ae tee 
dese , 


i ceptions, to the opinion of the judge a quo, in “? 


refusing to permit a NOE offered in evidence, 
‘to go to the jury... it 

By an act of the legislature of this state, ap-- 
proved.on the 14th March, 1823, it is provided 


that “no promissory note shall be obligatory - 
‘or admissible in evidence, unless the sum be 


" expressed in words at full lengths’ 

_ This act was evidently passed, in conse- 
quence ofa decision of this court, at the Feb- 
ruary-term preceeding, io the case of Roland 
vs. Nugent, 12 Martin, 659, in which-we held 
a note obligatory, although the sum was ex- 


- pressed.in figures. Were the present ease be- 


ged. 
— ¥ 


‘Moutsne. 


-”» 


fore us on the merits, we could: derive no.déid.., 


from the decisions of any other tribunal, ner. 


the works of any writer, as the principle intro- 


duced is absolutely novel. According to the... 
law-merchant, as understood in the United — 


- States, Great Britain, and France, the pay- 
ment of a ‘bill of exchange, or note, cannot 
be resisted, on the. ground of the sum being 
expressed in figures. Chiltyon Bills, 82, Po- 
thier, Traite du Contrat de Change, n. 35 § 99. 

The Jegislature was so anxious to,come to 
the relief of those who might subscribe notes, 
in which the sum was expressed in figures, 

































July, 1824. 
Preis 


U8: 


SastnDistrict. 


this case, has begun it by objecting to the ad- 
- dedthat: - 


_ for two thousand four -hundred: and seveaty- 


-enty four dollars only.— Ergo, there is ‘a fatal 
Pariance. ~ 
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that they ‘declared them not obligatory,’ iia not . 
admissible as evidence of a debt. 
-. The counsel, charged with the defence of 


mission ‘of the note in evidence. dt is conten- 





Wb The-note, set forth in the petition, is one | 


four dollars and thirty-eight cents ; that, offered 
in evidence is not obligatory at all, or: if'so, 4s 
good for twothousand four hundred ‘and sev- 


i 
4 
f 





2..The sumin the note offered, is not ex- 


we? 


spiessed in words ‘at full length; ive. it is not “Y 


wholly so—a part of it being in seeing“ 

the act renders.it inadmissible. . + 
The plaintifi’s counsel. contends that the’ oe 

principal sum is in words at full length; that 

fe fraction (the.cents)is alone in figures—that 

what is -in figures cannot vitiate what ‘is in 

words at full length.— tile per inutile non vi- 

tiatur.—The cents are so trifling apart ofthe * 

sum that no attention ought to be paid to them ; 

de minimis non curat ler—they willbe — 

as surplusage. u 

We think there is no: potent sum in as 












ntti aie 





3 ”, 
rcey 
* 


lation. ¥ 

The cents are a Seale part-of the debt, 
as well as the dollars ; and the creditor ‘could 
not be more legally compelled to accept ofthe 
latter, without a simultaneous: tender of the 
former, than the former without.alike tender 
of the latter. Between felis part 
the sum iis endivisible. 

Granting then what is ane viz‘ ‘That 


_ what is in figuree is to be considered as not 


written ; then the note producedis one for 


. two thousand fourhundréd and seventy-four 
‘dollars only; and. the sole question presented 


for our solution is; ‘Did the ‘first judge’ err'in 
refusing such a ‘tO go to a juty ‘empan- 
nelled to try the , whether the defendant 
had given the plaintiff a note for two’ thousand 


four hundred and. ‘seventy -four ' ‘dollars “and 


thirty-eight cents? | 
We think the variance’ was’ fatal ; aud the 
judge did not err. 
When the plaintiff Proves. soemthing dipper. 
ent from what~he has asked, ‘the’ defendant 
ought to have judgment ; no other cau ‘be giv- 


Ve sé Fcscodicas: andi cannot be Bait 
Filed principal because there is no other, ——~ | 
“40 relation to mess it ~~ receive thie appel- 





eo 
a a 
ie a 


















is. it que por el fue pedido, se ha doe al 
solver elreo: por que non se puede hacer otra 
sententia, que es nulla la que se hiciere. Cur. 
Phil. Libello, n. 7. , 

‘The proof must be. made according to the 9 

form of the petition ; because the judgment 

must be given accordingly. Ha de -ser hecha Hy 4 
la prueba, segun la forma del libello, y la ra- 
zon es que segun,esta se debe.p: onunciar la sen. 
tentia. 3 Cinco.Juicios. cap. 1,§ 7, n. 283. 

nan action on a contract, it is necessary 
tO set it out truly; and a difference in any 
part is fatal ; because the contract is Entire.‘ 
King vs. Pipe 7s R. 240. - ‘2 

A trivial variation in setting out a written *~ — 
instrument is fatal, when the plaintiff bas the " 
original in his possession..gp may by due ex-. — 
ertion, obtain it. ‘ae Jumper, 2 
Yeates, 74. . 

If a bill be drawn by J. Crouch, and decla- 
red upon as drawn by J. Couch, the variance 
is fatal. Whitwell vs. - Bennet, 3 B. & P. 559. 
Where a note was offered against Austin, as 
made by W. Austin, R. Strobel & W. Shirtliff, 
and that charged, was stated to be made by 
W. Austin, R. Srobel and W. Shurtliff.. Aus- 


ee. : 





ae avail himself of the variance — 

“produced and thiat chi ss ge 
‘elf the’ plaintiff oor ll sum, he f fa ia” > 
Ahisaction; Alleyn, 28, 29. Smith vs. Hickton, 
B. R, T.7 Geo. 2. An error ina fractional 
partis fatal; and where, on aréport of refer- 
ees, judgment: was.rendered for 99. cents more - 
than. was-ceported to be due, the judgment was* 
/ held tobe erroneous, and was reversed, ~Staf- . 
ford vs..Van Zandi, 2 Johns.. Cases, 66. ae 
snes ‘principle has been acted upon in this 
court; « Vaetoire & al. vs. Mouton, 8 J 
poe Florny ve Allen, 11, id. 549 


» 


| . It is therefa re ordered, 

creed, that the ad igme 

“be affirmed with costs” & 
Design forte plain aig 

fendant, .- 


v 





Rl 


gh the court, of the ee a 


¥ _ <4 ths 
Fame * Ponren, J. delivered the opinion of’ the © 

An action COUN? ~The defendant was sued as the surety 
ee ve of Isaac L. M’Coy, for the value of goods sold 
prealy oe ex- by M’Coy, a8 ah auctioneer, and unaccounted 

to the bond for; he} pleaded’ the’ general issue, there was ; 
been, executed judgment against him, and he appealed. © ” eG 

Ww ‘the pe- “There was a bill of: exceptions akc ‘the 


oat Opinion of the district judge admitting tn on 


seamen dence, the bond on which this action was itl- 


_todaw, enditi titted, The particular objections made'to 


ee part of the i umentin the court below, ‘need not be 
i, ; 

oft comets TE tea as the diel relied on by thes 

on alleguien a ion if thi 

esteemed °4 

formalities of “*™ 


the law were) ‘The defend 


neglected. 
retin 1, The present acton mas P 
mich i ae oe : blab ise OF actiot*azainst the des 
oe Ant arises Ol je” bon *but the action ig 
Bt brought i in tHe tia ‘g the obligee ; theres © 
1s es i 


st pre the sul - 
""Thequelianh, St gorieie must be followed 


> alban acs ai ths teities pe tng and the —* 


for the payment 
of the anonngc@2 only recover secundum ase 


Sia, nae to Oat “But the plaintifis Geclare ¢ 


ow 
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ken agypeably to the statute, and that offered Pik 
“in evidence is not sugh. Y Sort teggs Te wow 
3.. The bond, offered jn evidence and excép- — 
ted to, should got have.been admitted, becauségeicuorson. 
it varies from that declared on, issnot taken [~~ a 
according to law, and sould have been réjec- 24 rome 
‘teil for the reason stated i in the bi of excep: li livesed to him 
ages ~ aril 
4, The legal, title is in ihe government, and appear wood 
| the action thereon can be brought oy, in thete shal be 
~ name of obligee. _ p bonka.. 
5. The evidence below ‘was not “cattle 
“to maffitain the action: the declarations. of 
McCoy and the account signed by him, ‘ashe 
was 4 bankrupt, could not be given in evir 
dence.against thé defendant. . 
6. There is no legal proof that M?Uoy was 
appointed auctioneer. — 
7 All.the goods, ‘stated ta have heen sold, 
were delivered Before the bond was’ signed, 
and therefore the defendant cannot be respon- 
sible. 
8. The bond was not takem-before a judge 
es maantier required by law; nor is there 
any seal thereto. 
9. There is no consideration for the bond 
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—*« sued on; it is, without a capse, and. _ Wherefore 
were iS not valid against the defendant. . . 


—_—* 3l.IV. The first and fourth of these points 
“are in‘substance the same, and préent the 
question whether an act ‘Gif’can be maintained, 

* in this state, by a person who is not expressly 


* 68. 
Nicnorsont® 


Solas? . & party to the instrument on which the suit is 
brouglit, but_for whose benefit it. way executed. 
As the point is an unsettled one in our juris-' - 
* 


% prudence, aifd of frequent occurrence, we have 
' deemed this a proper occasion to examine the 


’ gubject fully, and declare what we conceive to ~ 


be the law in relation to it. ° 


The contact entered into by the defendant, 
and his principal, under the act of the legisla- 3 


ture. which requires an aictioneer to give 
bond for the faithful performance of his duties, 
contained within it, not expressly, but implied 
ly, that obligation . which is explained ffi the 
french “language by the terms “ stipulation 
pour qutrut; the obliges of the bond received 
from the obligors_a promise made for the ben- 
éfit of all persons who might thereafiéremploy 
the’principal in his official capacity. 
According to the ancient Roman law; no per- 
son could stipulate for another, bien indi- 
rect mode was resorted to, of receiving prom- 


t 


* é 
eel Oe _._. —._ «= es wt =e . eae 











Oo nan *, & 


8°condition that he Shoulg give a certaid’ Su 
‘to a thir party. the person thys promi- 
 sing,failed to comply with his’ engagement, he 





OF THE Da og oF ébrsrana. CRS 


ises Gong for the behefit df a third Fart Dbtrict 


party. #Phe prtcon receiving the engagement, ~y\—~w 
made a donation to the obligor, and imposed ee 





who stipulated, had an action to recover back 

the amount given as a donation, but the 

for whose benefit _the stipulation was made 

could not bring an "action of any kind to en- 
force it. 

la the later days of the Roman jurispru- 
dence, a change me introduced, which with 
more sregard to equity extended to him gfor 
whose beniefit the stipulation was ‘made, an ac : 
tion’ to carry it into ~_ _—s hv. — ut, 
56, 1. 3. 

Hence according to Merlin, even_ before the 
passage of ‘the Napoleon code, it was not 
doubted in France, that a third party might 
sue to enforge an obligation i in whith he bad 
“au interest. » Questions degdroit, vol. 5, 
weFbo, stipulation pour autrut, 3. Pothier, Traite 
de$ obligations, no. 71, 

Since the enactmen@f the Napoleon éode, 


_ the {1 article of whicleexpressly provides 


that “on Peut stipuler au profit dun ters,” 


4 





66" 


Bigot Dito 


Pw 


a 


“US. 
Nicnonson. 





on the 


; profi 


diices it. 
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‘kere seénts nottto be any « doubt. entetigined 


Toullier * states, * Be tiers 
uquel, aa} charge a eté imposée dans 

ebiitrat ou il n’etaitspoint partie, peut agir 
directomong pour contigin 
nir sa promesse.” * Toullier, 
liv. 3, tit. 3, chap. 2, no. 150. 

Phe author of the Curia Philipica, seems to 
have thought such a right was not conferred by 
the Roman law, but that it was given by the 

positive law of Spain. 
cap. 6, no. 4, verbo, cesion, Novissima Recopila- 
cn, lib. 10, tt. 1, ley. 
tlegimportance from what source that.right 
.. Sprung, 80 that it existed. And even if it, was 
“not found in that jarisprudence, the provision 
in our code, which is verbatim, that of the Na- 
poleon, just referred to, we are satisfied, intro- 
C. Code, 263, art. 20.’ 

_ Whe case of Moore use of Cox vs. Maxwell, 
has been Pfessed on us as -Supporging the ob- 
jection heresaken; but’ its 
ceived by the court. 
that the person in whom mit legal title had béen 
vestéd, but who had pated with it, could not 
bring an action fog the benefit of a thi 
Hefe the questionis, whéther on@having the 


promettant a te-- 
oit civil Francais, 


Curia Phil. lib. 2, 


{ti is a matter of lit- 


gy isnot per- 
ecisiog there Was, 
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‘cquigphleinuengsts can sue. . The plaintiff in a“ East’n Distrigt. 


July, 18% 
case justreferred to, had neither the ‘legal, nor dl 
equitable title. ad £. SRE 


Al HL. The ‘second and third points are Nosiiness. 
grounded on an alleged variance between the 
allegations and t proof. Wé are of opinign 
there is not the slightest ground for this objec- 
‘tions. ‘An exact copy of. the obligation was 
annexed to the petition, and made a part there 

_@f, and the:bond produced in evidence, corres- 
ponded, exactly with that declared on. So 
that the defendant was well apprized of what 
he was called to answer, and pertectly secu- 
red against another claim on the same ground. 
Muich"stress was laid on the expressions .in 
the petition, “ as.it appears from the bond givgp 
en by the said M’Coy,according to the -law 
made and provided.” The bond it is urged 
was not taken pursuant.to law, and the - 
the proof does not correspond with the aver- 
ment. What weight thig argument would be 
entitled to, if the obligation had not been in. 
gorporated i in, and made a part of, the petition; 
wogee Phot t gay. "We thigh i it ha¥ none. when 
the ingtrument>, itself was. set Outs By the 
im & doing §d, tHe defendant was apprised 
thas the bond was not takgn accorfling to law, 
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— a and the assertion*hat i it was, did not lead bim 


am 


AL 
vs. 
NICHOLSON. 





- that M’Coy was appoint 


into error, nor preverit aime. from knowing - 


Duvsihise & wiiat he was called offi te ree 


V. The fifth point is grounded on the want 
of evidence to support thé claim. of the peti- 
tioners, and it is contended that’ ‘the declara- 
tions of M’Coy, and the-account signed by 
him, as he isa bankrupt, cannot be given in 
évidence against the defendant. 

This objection assumes that the obligor who 
is surety in a bond, and is sued by @ third 
pacty, stands in the same situation as a cred- 
itor in a concurso, and that the declarations of 
the insolvent. are not evidence opin him. 
The resemblance is not perceived by the « court, 
But admitting the position to-be correct, the 
declarations of the insolvent, in the instance 
before us, are supported by .evidence which 
eaves no doubt on our minds of the trath of 

e allegations, on which the plaintifis seek 
finan egeinat thesdefendant. 

VE Thesixth point is that there is no proof 
auctioneer, we 
think the défendanis estopped front thighde- 

fenée by signing a ‘bond jn which he agknow- 
ledge thar"M Coy was so appoigted. ; 

VII. All*the googs sold were delivered be- 
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_ fore“the bond Was signed. ” To understand sie 
this objection correctly, it’ becomes fecessary 


to refer to the stitute under which this secu- Done 7 


* pity" was given, It prescribes that’no person y,ccorgon, 
appoifited as gn auctioncer, shall Le upon 
the execution of ‘his office, until he’ shall have 
entered into“a recognizance for the: faithful 
performance of his duties to all persons. *who 
shall employ him as such. 1 Martin’s Dig. 
538... The employment it is argued, here pre- 
ceded the signing of the bond, and comsequeng- 
ly the sureties are not responsible. & 

This objection appeared to us on the argu- 
ment to be entitled to more weigitt, than any 
other offered by the. defendant, and. we have 
since given to it a good deal ofecongideration. 
Ifs‘correctness will be beat tested by taking the 
case as itreally is—of the auctioneer being ap- 
pointed for one year only, aud being obliged to 
renew his bond on being reappointed, and see 
which-of the sureties can be made responsible. 
Fer there can’be no doubt that either those who 
were so at the time the goods weredelivered, or 
thosé who were hound at the time ghey were sold, 
are liable to be sued by the plaintiffs. Let us 
take the former first, and try thew responsibjlity. 
Persons, who put guods into the hands ofan 
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pee auctioneer, do so ony the. ithplied condition thar 


he wilf*sell them,.and pay over the peseeng 


Docnan & or ‘returp tiem if unsold. TO the perfory 


of that, the sureties inthe: annual bond bind 
themselves, and if before thé expiration” “of the 
year, lie disposes of them, and does not pay 
oyer the money arising from thé sale ; or if at 
the’end of it, or even after, he fail to return 
them, they : are bound for his misfeasance, «or 
nonfeasance. But if, at.the close of the, term 
{pwwhieh they engaged themselves, the person 
depositing the goods, does. any_act waving. the 
right to have them returned, there can be no 


- doubt they*are discharged. Now, that ‘such 


an act was done here, cannot be questioned, 

for the plaintifis consented to M’Coy’s sel- 

ling the goods, subsequent to that time. — ~: 
This consent to his selling them afterwards, 


was a discharge of the former obligation ; and 


as the auctionéer is appointed yearly, any con- 
sent either express or implied, of the ‘ngrSons 
whose goods remained in his Hands, thathe 
should dispose of them in his new capacity, 
was an empjoyment of him, for which his 
-sureties for-that year were bound. If auother 
auctioneer had been appointed, who took pos* 
Sessiomof his store, and received the goods, 
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the case woulil: he too -cléar’ éor aieutnent.' 


f 


poi 


We cannot’ distinguish that case, frowy this, on GRaw 
any,satisfactory ground, for the origingl’ én. — 
tract cannof be considered, Without Qn,express gg.sorsow. 


agreement to that effect, to extend beyeind 
the term for which the auctioneer * was Bp- 
pointed. 

Vill. The eighth objection goes to the form 
‘ofthe bond: not pursuing the statute, and” we 
are of opinion that it is not more tenable than 
the others we have just noticed. This point 
lias more than once beert raised in. this tribu- 
nal, and it-has uniformly received from us, the 
answer that by the law of this country> “in 
whatever manner a person shall appear to have 


deemed it proper to bind himself to anOther; - 


he shall remain bound.” © Novissima Recop. 
10.°1. 1, which is Nueva Recop. 5,16,2. Sala; 
illustracion del derecho xeal de Espana, lib. 2, 
tit. 16, no. 2. 3 Martin, 569, 5 ibid. 194% - 
IX. The‘ninth point alleges there wasno con- 
sideration fer the bond. It recites one, however, 
and that is, that M’Coy had been appointed 
auctioneer, and makes its Validity depend on 
His discharging the duties of his office correet- 
lye This, we think was a good and valid 
consideration for-the promise’of the defendant. 
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Nate On the whole we, are of opinion the judg. . 
aw ment of ibe court: below; _ be. affirmed 


> * with costs. 


Mictiote. ” —_Derinis for the plaintifs Morse ‘ Maybin 
for" the defendant. 
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